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(In open court - jury prerent) 

THE COURT: You recoil tnc last two questions that 
were askeu, someth ’ r.g about n co:il‘ 'dent ’ nl report. You will 
keep ' r'i mine that lie ha . testified ur.u^r oath that ho made no 
c-or.f’uoatlnj report. And T any t.o you that there In no evidence 
' r. th*r care whatsoever that tills doctor ever made any report 
that there wan any more disability tha. what he testified 
to h°re, namely about up to ton percent, -jo It Is not 
relat*ng to hlin In any way win tsoever. There Is no basis for 
ti.g t 1 n tn ’ s evidence nor ha:: the lawyer any basis foi It at th 


po : iit In time either. 

THE WIThEbhThank you, your Honor. 

TiiK COUhT: Anyth ’hr else? 

lah . TESTA : I ha ve ro quo:: 11 oris . 

(W51noss E cusou ) 

W I L L I A ia V; H F. F L E R, resumed. 

DIRECT RXAi'.TEATJO.i COnTJhUSO 
BY MR. SllIKiaXi: 

C Captain, will you, having examined Defendant's 

FXi.ibl i. A, teil us or describe for us the weal nor, the seas, 
the coi.d’tlonr encountered by the vessel from the Port of 
Balboa, panama Canal 7one, to Bayonne, her Jersey? 

A From Balnoa the vessel transited, went through the 
Panama Canal, cleared tin Atlai t'c s he of the canal, oii the 


SOUTHERN OISTRICT COURT REPORTERS U S. COURTHOUSE 

i )( I / II A Ml Hi- W i •*' M ¥ *1 ▼ J 7 4*>«0 







1 


('l/IC 


_ 31 SA 

Wm-cl er-ijlroet 


taorr. ’ng of 

the r' 2 l:u of 

harsh, 

•71. 

o., 

- 1 sy, sea encountered w‘ 

1 ,d S 0 f 

f roru 

ti ie 

i o' nt of th- compass of 

force 

f' ve 

to :■ 

•orth ir.ea;. 

s 1 idegree:: 

to we y< 

is tn- 

; l iO t 

from 4‘j . 






r i ii’v COUKT: 

Is the 

ft On 

the 


TiiK WIT,. ESS 

: The 

w ’ nd 

fore 

' ale, for, 

-e f 4 vn, fore 

i ;•»x. 

In 1 .. 

• 1 s 

iO knot::. 

Put the w’r.d: 

' an? out of 

the 

• ' heading 

rough! y about 

north- 

a st 

o sir 


tl ‘" K-Ofu'r,' W31 :h that 


’ *-O:; or about 24 to 


; :ean, and oh- '.a responding pltch’ng n.oderately In a rough north 

° by Ii0rUi * QU arki a no: th, i.or then: t swell. This I.: the 
•'■•nr., 4 1 ; ; watch. 

• What does pitching mean? 

h : ten 4 r ,3 Is the longitudinal mot'ori of the ship. 

: ' h ° b ° W up a,,a d0Wr * a nd the stern goes up ar.d down. Tne 

• I. p o’ oCh.?s longitudinally, on opposed to reeling laterally, 

• ’ ’deways . 

C V/ho “ a vesse l PHfihsa like that ana nor front 
0/' how goes Into a wave, Is there anything that happens? 

. Pepona'ng or, tne apeou of the chip. The 
•u.p proceed ng at th?--t speed of fifteen or sixteen knots. 

••h .r. th-y tiG..e iier front or bow 4 nto a heavy sea, she. 
nion.t ntarily SiO., down, fro,a. mayhe fifteen, sixteen knots 
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ei/lf Wheeler-til reel 


l 

s'19 l 


down to two1 vo, tnlrtnen knots. And evorythi ng that i s hi 
t lr»L ship that h: not scotavd moves forward, Including the 
people. II’ you ;:i p oi• the br dgs of a oh Ip <ar.d she 
bur'es h n v nose into a ho. tv y sen you w’ll move forward and 
you will actually grab the rollings oi’ the oh* p. Ins dishes 
on tl. n u 1 n 1 r,g room table move forward when th : snip noses into 
a sea . 


Clot'.t 1 nuo . 


A On the afternoon watch th-.t day she encountered wlrjd 

force :\y. fro:i. the northeast, at’ll hand i ng northeast. At 
2000 tis- vessel was reel 1 r.g moderately. That is 6 :00 P.M. 

One was reel 2 "r.g moderately ar.d pMmlf n \ heavily at tln.es 
*; 3 very rough northeasterly sea and swell. ft that time the 
vessel was steaming at reuucod speed to prevent pounding. To 
prevent this excessive pitching, which was referred to, the 
bow of the ship comes up out of the sea and goes down Into It 


and the pounding Is In reference, refers to the poss’blllty of 
bottom damage, to actually bending the plates of the ship 
when she comes down heavily Into the sea. 

0 hut oho Is still pitching heavily? 

A Yes. Ana•the speed was rouuued to prevent 


pounu1ng. 

Q Villi you continue? 

A Yes. On the 2grd the weather in jonernl moderated 
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Wheeler-ulreel 


Tii fact, the vi’lid shifted around to the routnonat, so now we 
have n ta ' ] wind. The w' nd la pushing u:i along. On the 2Ath 
the wina shifted hack Into the northeasterly quadrants. We 
ii.-ivo n head act, out we are now head In/, ge;,Pi :»J ly northwest. 


The wind la northeast, 


ha 

Vf: 

: a 

b • a iii : 

. ea . 

Trie V’SSel 

Is 

Ve 

3 V, 

:el 

roll 

ine ** 

istorly 

m 

a 

On 

th 

e 26 Li 

ti the 

w'nds ( 

:orr,e 

a round 

to 

rly 

qi is ir 

ant. 

We are 

stl 

11 head- 


10 * flt » northwest, ro we have .a beam : ea on U.e starboard side. 

11 Vessel rolling modernt.eiy. On the /6th, on tne nior.dng watch 

12 rolling hoav'ly at times. Hough southwesterly sea and swell. 

13 w<nd force eov.ri) to el ;ht. That ? s nbo.t knots. i’’rom 

14 the southwest. We are h-nu’ng generally northwest. Now we 

15 ha .e a beam sea on the port side. Heavy wind and beam seas on 

16 the port side. 

17 c< Capta’n, when on officer of the unli) makes an 

entry In the log, reeling Heavily, what is meant by tnat? 

\ Tnat would mean that the ship was rolling at least 

^ to.i to fifteen degrees. Possibly n.ore than ten to fifteen 

21 . _ 


negroes , 
0 

d'd It? 
A 
Q 


0.1 the POlh the vessel, I boi'ove, reached Norfolk 

Y or. -- Charleston. 

Ci.a r.i os ton, 1 be; yom p-ruon. Hhe tl; u, left 
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ei/’lf Wheeler b: i ost j21 

Charles to:. the follow'ng any on the 27t,h? 

That's right. 

^ V.Ill you aga’n describe the cond*lions encountered 
o., the \~~i between Charleston m.u Norfolk* VJrgln’a? 

A c’r.u:. Charleston to Norfolk on the evening of the 

‘;7tn ti. wr.out of the north, directly tiortn. And the 

: h T p *n up:.' j! r.j at one period about northeast, ana then when 
! r he row i.us t‘« pe Hatteras, coming around from Charleston to 
horfolk, tno w'r.o force was up around six to severs, right 
out of t:v» north and the vessel was heading at one time north¬ 
east at.a at one t'me northwest. Co that sue would firstly 


rr’.e a beam sea or. the port s*do, ana then she'd change course 
as she rounded Hstteras and then have a beam sea on tne star¬ 
board s'de. 

What Is a force seven wind? 


A Force seven run. around 40 knots. 

Q Was she rolling arid pitching on the 27tn? 

A On the 27th, yes. It reo iceu speed to fifteen 

.rots. Heavy pounding, ano that Is on the afternoon of the 
2/’tr.. And In the morning of the 27U. they tea reduced speed 
at. four- o' clock In the morning to prevent pounding. Tne 
vessel was roxllr.g and pitching moderately In a rough -- 
1 believe '• t is southerly sea, rough se.a. 

i, Ti ■‘.’i It. would appear that she reached I.orfolk, 
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WnoolcT-DI r-c t 


'• 1 1 './n In, on the Ptit.h? 


Yo;:, thn t' fj r1,jht. 


How loi, f r l n tho voynpc from I.orfolk t.o Bnyonno, 


j«“W Joi :;oy? 


•ju, ’t'-. juat overnight. inoul -j OC miles. 

'• :Mi '° th " r, ‘ °ny unusual conditions encountered? 

* ,iu - Th " weath “ r “a fairly noderate, southerly, 
lorcc one, force two. Cal*. on the afternoon of tho 23th. 

They had mce weather from hoi folk to Sayonne. 

'■) Troy had one n'ce day or. u.« tr'p, anyway? 

A that's ri>;ht. 

^ ^ ptd In, r*I*ijiiir*. f* 7 ,^ij i,ji i i x 

'* 11 * ou w t.'iQL a vGrf,iel left 
t '“’ '' 0i ' C ° r Ellfcon ,n u, ° ?°ne on or about Karen lath 

" d fr °‘" l '-" ro, ‘ lath 10 »’«»> SOU. no one entered the lower 
tueen oock ol tho number four hatch of ti.at chip. And 

imu me tut that vessel or.cour.tered all of tho weather conditio 
which you hnvo described. 

'*• I,A ‘ ;0PF: Vo ' ,r Honor, I moot object to that 

hypothetical. There !:, no testimony that no one entered the 

lower ' tween de-jk of that oniii m i i . . . 

1 ' ill, -u,y.vt.i. _e on till j record. 

i “’’ : It ’n, yon r Honor, tho Third 


Port./ Pin -ntMT'c Exhibit 1 ; 


or,u ^ t? ffjndr.iit 1 Exhibit B, which 


ibowc the cargo activities and there was no cargo either loaded 
Into or h cci.sr p’o out of the number four lower .tween deck 
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Wheeler -i>] sec t 


32 j 


f:t either Chariot-tori or Norfolk. 


i'i'.. LAoOi’i-: Vour Honor, tnat doesn't moan that 
n.ybody wont Into tnat area. 

TfiK COURT: Amend the quo:t'on to Include teat, 
rather than what you had In It before. 

Capta! n, assume rather than no one entered — 

.HE COURT: It hat’ already been done by my 
| direction. He understand that. 

C Assume that there was no cargo activity, there 
was no loading, or no discharging after the vessel left 
Balboa, and assume that the weather conditions described were 
encountered. Assume further that there were three or four 
wooden cases stowed >n the nurber four lower 'tween dock 
on top of some piping, which 1:; shown in Plaintiff's Exhibit 
i , assume that those containers or boxes were not chocked, 
there wo: no fencing to hold them in place, there was nothing 
at all to support them or keep then. In a permanent condition, 
they were more or less freestanding, except perhaps for two 
or three nails which had been driven through a piece of wood 
about one 1 non by six Inches merely to separate the number 
four I roi.i the number five naLcnj baseu on loose assumptions, 

• •jptain, do you have an opinion as to whether or not It would 
,J{; possible foi ti.at cargo, those three or four cases to have 
remained in tne position described on top of those pipes? 
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Wheel er-d.l root 


Your Honor, J «»u. t object to the fori,, 
ol the nypothet 1 on 1, as not being complete. The testimony 
rovenln tnat u.erc was cargo stowou iron, fore a,,a aft, .,. Jch 
way r : n f| t up a ja * n.: t those o ares on the nipo. 

Thn COUi’T: We will Include tnat It. sne quest* 0 n. 

KK. UHIELDo: I was going to put that at another 
i ypou.etleal, your Honor. One witness said there was notn'i..- 
i.'txt to t.uose cates, another witness said there was. 

Th?, COURT: Another witness said there was 
eighteen Inches between the two, Is that right? 

MR. SHIELDS: My recollection Is there were el 'hiee 
’nches Iron, these cases to the jeep In the next hold. That 
was Mr. Iratt. 

In:-. COURT: All ri'ht. We will take the hypothetic 
on botn situations to which evidence can be argued. 3 t it 
Is up to the jury to determine the actual conditions. The 
llrst quest lor will bo as just described by Mr. -Shields, namely 
eighteen inones from the jeeps, and there was transverse 
cargo the other way, wasn't there? 

R'ilM’LlJ-j: Yes, trie one witness testified that 
«..irgo,had been stowed a thwarts hi p and some of it was leaning 
against the cases in question which felt. 

THE COURT: Do you know the question? 

'ihn WITHE.';.';: Yes, sir. Yno photograph shows three 
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el/lf Wheeler-Direct 

oases that arc lying In a disturbed condition. 

Q Captain, there was testimony that there was a 
fourth ease which had been removeu before these photographs 
were taken. 

t If those three or four cases had been standing up 

on top of tills pipe, had been positioned on top of that pipe 
stand'ng up against the ship's side, wh'ch Is snown In the 
photograph, they never would have remained so under the 
conditions that the ship, the weather conditions that the ship 
encountered coming up. Everything on that ship that wasn't 
secured was moving. It had to be secureu If It didn't move. 

If they had been standing up on the very afternoon the snip 
left the lanama Canal they would have fallen down Into this 
position. If they had been supportd laterally ana there was 
eighteen Inches between that and whatever wan supporting it, 
the case would have leaned In that el ghtoen inches of space 
and when you remove the cargo supporting It that cargo would 
have immediately come down. Fore and aft. In the fore and 
aft motion, os I described before, the ship h°adn Into a heavy 
sen, everything tends to mo.e forward. It doesn't tend to ino\e 
aft. The ship accelerates slowly, but when they breast Into 
a neo, she deaccelerates rapidly. That 's why you get the 
tendency of everything on the ship to move forward.. 

Q The cargo that wo have depleted 1 n plaintiff's 

SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 

FOl FY • 'MfAMf t- * f.w.p H n * 4* 4 » 








- 3t6A 

Ol/lf Wh-.-Olf! root j; 0 

Exhibit 7 is :•»lei tu have weighed 700 pounds -- 
THE COURT: Who :;a ! d that? 

MR • CHI3LD0: WI thd rn wn. 

COURT: •» You see, what has happened here and 
what, the i> ft. !u: are a ware of ':: that the* only one wno testl- 
L'iou about 700 pounds, and lie really didn't testify, was Mr. 
L n::off in hi: opening, a.u that is not testimony. Your 
recollect'on will count. In any event, there were cases 
vj ' th something *n them and we uor . 1 1 know now much they welched, 
at tills point. 

0 Captain, those cases had l oon stoweo In tm after 
<nid oi .number lour, so that they would nnve been stowed 
forward of that board fence that was erected. Assume that 
there was nothing, no cargo of any tort,'forward of those 
cases. would 't be possible for tnnt cargo to have remained 
In place uur'ng the voyage from Balboa to -- 


I* 1 ny opinion, the weather encountered by the vesse 
would never -- tr.ese cases would never have remained in that 
position, plied one on top os tno oth.oi , on top of the 


pipe, w: ' eh tsell Is a slippery substance, t.he steel pipe. 
Q Captain, are you famll’ar with the work of 


longshor en.eii? 


0 


Yew, sir, T am. 

A /,1 you are familiar, you sn'd, with tiie safety 
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Wiiee lor-L> i root 


regula t.1ons foi longshorlr.g? 


Yes . 


nto you fern 11 ir* r w! Lh the procedures of romovin g 


c a r,go ? 


you fan.’ liar w th the removing of’ cargo from 
a hold by means of a hlio? 

A Ye. sir, I art. 

0 That v;oulcl bo pa Hot 1 rod cargo? 

A Palletized or cargo such a; in this picture. These 

cases arc proparod and built, constructed to bo handled with 
a h'lo. One they had of them that ha: got n skid, there are 

throe skids under eacli case and the skid ’extra heavy, 

attached to give it height when it Is resting on a pallet 
surface, to g< e ’t height so the forklift blades can get In 
unuer the case. These cases are built with the intention of 
handling them w'th a hilo. 

Captain, assume that the after end of number four 
hacoh was completely stowed across athwartsh!p, from side to 
r ide, and that some of that cargo, at least one tier of it, 
was in contact with or leaning against the three and four 
cases which are depletes In Plaintiff'. Exhibit 7, and 
assume futtnei tnst the longshoremen in the hold wording with 
a h1lo had removed some of the cargo, the palletised cargo 
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Whocler-ul j net 


1y 0 cn "° whon u lu noceaoary. You have removed the car G o 
that was provIdIa: the lateral support to toese four 
-•3.es slacked up. You removed that, how it would he necessary 
to do somethin- to support it. Kllner support »t or knock 


Of knock 


it dow.., take it down 


i’-iH. dii ISLDB: I ha vo no ft; the r questions 


dho:::; KXAI-.Ii./Vi-ION 


BY M<. TIvBTA : 


C 0:j]>tn *n Wheeler, most of your experience has been 

:lt sea a the master of a ship, has it ,. 0 t? 


*.ot as a master, host of it has been at so 


ea -- 


-T'a nay iKpialJy. Mr loan yoo.a at 3 aa, rii'tae., yaara ashore. 

fiovj ;ua..y ol thone yaain a.rhoro ware upunt la the 
stevc bu-lness? 

A About throe years. 

<■: And opposed to tno..e three years now many years 

were spent at sea? 

A Wont's that? 

Hew mn,.y years wore spent at sea? 

>.l' .all tl.a y.in;vV i-’ron. l'/. VJ until Thai. in 

W,th ° f0 " y™™ off In l.ntwo-, 1 ,, l,.0Jual„ S l.'avy tlte», wan 
■ per.t on merchant ships. 


••o you have JO years experience at sen and three 
./•am expor'once ashom as a stevedore*' 
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•* ^ /I f Whocier-Crouci 

Ann ali.ce 1 Jirj to tne present t’me a:; a 

[narine surveyor. 

^ Ti.'ri cargo was loaded aboard tn-'s nh!p somewhere 
J wasn't • t. Captain, from the log entries that you have 
before you? 

T don't know when t/.Ic cargo -- tne log 
lor do.’: 1 o show when this oar r o was locoed. 

t Do th«* log ontrJoa Ri.ow utool or metal products 

having bee: loaded aboard tnls ah i p at some port weeks before, 
sometime In the early part of March? 

1 don 't think the log entries show that. This Is 
a bridge log, oi 1 deck log. 

c * t..ore one there for Karan yth? 

COUhT: He fa Indicating to you the entry 
'not made on that lag, is ' t? 

iii.. •/ f 1 bAod. jt 's riot usual to enter the nature 
ol the cargo 'a the brioge iog. 

1 ’if.. TioTA: T think ft Is there, your Honor. That 
is why T am asking the question. 

TilH COUI.T: If you ray it is there, he w’ll look 

for it. 

(Pause) 

^ ti;or« an Oakland, acme time around the beginning 

of March? 
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>Vheoler-Oro.-s n 

‘•arch Oth, you ;:a !a? 

march 0th or somewhere, wh r rover tho loading 


ng was 



ae ! i CI a : : < i, 


A A *-s ship war Jri Honolulu go!ng towards Oakland. 

«• 

Ci. tho iCti. she was at Oakland. 

i ll i gnt, i v .aron ICth, then. la tr.cre any entry 
there that steel or motal products wore loaded? 

! I dot.'!, son anything on ti.- ICth. There Is an 

entry n:e at 10:50 >n the morning that all cargo discharged 
xOi tii! .: ] ort. started load 1 rig nunibei two and number four. 
Kc.rr.be r four lower 'tween deck, . teol. 

•c bight. 

■ Os .<, i t' c the re. Steel, tha t' a nil. 


Steel, Oak. And pipes are maue of steel, are they 


. o t., C' pta ' n? 


Usually. There are Iron, copper, bras.- pipes. Mos 


p : poc are made of steel. 


Ts tne f any Indication of when these cases wore 
loaded, fret: any of these log entries that you have before 


A tnat.says dec* cargo was loaded and that the 

carpenters w»re securing cargo. I don't see anything else 
a:: to tne ca. es. T am surprised to see that there is steel 
‘•iitereu *n tne bridge lo ' book. 
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••’nee lor Cion. 


t " w * , ’ ,yllll " e ■" u ' i - -xiilbU. , 8 Kxhibli 

. oulci ,ri(J or,t '° **‘cio un.-oj worf! lo.-uou, o!u.er 

U ‘" ° r thr ‘ loz th,t you b „ fore you? 

li.r.oi-, n.ny 1 n. k ;,'m to clarify 
cases ir- he talking about? 

1 ‘ ‘ l ‘° 1 *" t-’’lkln.-, as I understand It, 

'.oour. he i;... -- cases that nro »r. that picture. 

.: limy have never been Identified. 

1 ‘ 1 " J C '^ K1 ’ : ‘ Iot thn! 1 a! " flwnro of. I don't know 
anybody o -‘old who put tnem on or anything else. 

^ " fiilr k the record la oi^ar tncgh 

‘“•' a r ‘° i: ' !i loadfM thld nil * p after R j bon. Anynlng 

L r. 3 L ,‘i 3 1 • j *> 1 * ^ * ri o f»' 'it- tt 

■ " " n at -•’ihoo or oelore. Nothing 


after tnat. 


•••h. iEoTA: Tf T get n concession that the cases 
■> i io-uej prior to B J bon , your Honor, or from fir. Shields? 

No » I can't concede that, your Honor, 
became I uon't know. They could have been loaded at Balboa 
or 0 klar.d or somo pr'or port. j can't say. 

TS:;TA: pr ' or to Bayonne, i.ow Jersey, then. 

‘ Absolutely. They were on hoard the 

vessel when the vessel left Balboa. 

‘•■i-. I’SrJTiS; Finn. 

f • /» 

- 1 lr ‘ * n » y»u n ve Before you photographs snow- 
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’03 steel pipe, ao you not? 


Tnnt'r right. 


C t. r:U you have bei'ore you oases, ti ree large cases? 

T:ia i. 1 j r • 71 1 . 

Q Assuming that t..o so three cases were lo.aod on 
top ot‘ the steel p’pe In that photo-r.aph, wnat would have 
been a proper way to load those caret on top of that pipe? 

A They would have been loaded on top of that pipe 
w 1 th a forklift truck, the s ’de of the cate that ha a the 
heavy cleat or. !t would be tne bottom clue allowing the forkllf 
truck put them In. And when you put them In tue next draft 

of ca go would be put r'gnt up against it. how the snip Is 
right rt.ox.gr-. lae the p’er, everythin - 1:: stable, fine. You 
are loading It, you are blocking it out as you go across the 


S hip. 


Tela photo.;rapi 1 , 'which Is Kxnlblt 7> shows pipe 


did It shows uneven p T pe, does.-'t It, Captain? 

A It shown a mixture ti.ere of pipe -- bundles of 


pipe at.a s^mo wooa to make up ti.c -- tnei e is 
i 1 . th> .vludle there to i..ake up the difference. 


two by el grit 


3 T am a skin.; about tno pipe. ooes that snow a 
level surface oc uneven surface? 

C It Is a surface that would be suitable, to store 

ease:’ on aior.g. 'ue trie .n’p'c slue. It would lend itself to 
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stability while t. o ship Is ’n port. 

1 • hA..0F[' : hove to ctrike the answer. The 
cuest'n:. .-lie I tor a simple answer, was It a level surfn 
or unlev ?: : rrfnuo. 

Tiiw CGUftT: head ti.e last quo::lion. 

( ..uar tion read } 

It an uneven but generally level surface. 


i;ir. oOUhi : btr I ke tne la; t answer. 


We will leave 


La's one in. 


It ari uneven surface, !: that right? 


In your experience wouldn't It have been proper to 
• '/.a 1 1 e.on ny pitting some dutinage across !t so you'd have 
in ever, surface on w. lch to stow? 


Tire ski as on these cases would nave served that 


purpose. 


Q T a :ked you 'f ft wouldn't have been goou stevedor- 
rg piact'ce w..en there cares were loaded somewhere back prior 
to Balboa to have put dunnage aboard there to make a flat, 
level surfnco for tnem to rest on. 

'■ I’- 1 tiipo a 1 ble to put dunnage aboard there 

because If tne dunnage aboard are sticking, tne hllo can't 
go In. The dunnage would prevent tne h'lo from go’ng In. 

I d' an ' t say a;yth!..g about dunnage board sticking 
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ouL * they ran .along tin? same direction the nl 


Pi po 



l.i-y'd bf? parallel with the pipe. It would -'tend 


create an unstable condition, 


arc / ra y! eg? 


It wouldn't make a level surface, <s that what you 


It wouldn't make a level surface but it would be 


lost material thrown In there. 

0 Would It have been better stevedoring practice 
to put down boards of some kind to make a level foundation 
for these cases to rest on? 

A I'd have to disagree because the skids are built 
Into the cases. 

Q You would disagree, all right. 

Wouldn't It also have been good practice -- 

‘IIS COURT: Don't start with also, because he 

dI.agrees with you to begin with. oon't start anything with 
'and" or "also." 

Q wouldn't It have been good stevedoring practice 
v/hen these cases were put on the ship back In Balboa or 


wherever they were put os, to have shored them up In some way 


with a support? 


lb's was. J have to assume it was because thei 
wa • other cargo t/.ei e to : upport th's cargo. 
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Q J didn't ask you about other cargo. I asked you 

about wooden beams or support:: to shore thorn up, to hold 
their, in place. 

A How run you going to put the other cargo In? The 
hip i occupied by wooden beams. 

C Yon just went through a long description of till 

• voyage. Captain, do you remember? 

A That's right. 

Q The rolling and the pitching. 

A Right. 

Q And w'th cargo moving all over the place? 

A That':* right. 

0 ’.men the r.ose of a chip r ,oes into a big wave or 
something, everyth'ng slows down, everything slides forward. 
Including the sail and pepper? 

A That in when It moved. 

Q wouldn't It have been good practice to put some 

big bean.; In there to shore It up so ' t wouldn't slide back 
and forth with the pitching anu rolling? 

A I 't the time curing the* ionjlng process you don't 
put a cane In and then shore It up. You put a case In, you 
put other cargo to block It In, block the space out. V/hen 
l ere are void spaces left and you don't havo other cargo to 
put In to f'll It out, then you have to put shoring In. If 
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you hr;ve enough car 3 o to fill out the space, you don't neeu a 


stick of shoring 


C Lot's say tnat you wot e the captain of the Green 
I J rt when they put these cases on top of this uneven pipe 
^hat you have described, would it be your duty as captain 
ot that ship to go down thoic and Inspect that loading to see 
T f 1 1 was secured, knowing U.at you wore going to take a sea 


oyago? 


If it was checked out with other cargo, reasonable 


spaces, a few inches. It would be satisfactory. 

j'iO . LAC ObP: Lcve to strike the answer a. not 
responsive to the; question. 

Tiih COURT: Yes, 't isn't responsive. Unless 
you are wl thurow i rig the question, we'll re-.d the question 


to him. 


i-ih. 1KOTA: '.11 right. Read the question. I would 

ask your Honor to ask C'ptaln Wheeler to please answer the 


q.lostions. 


iii. 1 . CO UR i: But yon ask In effect a why question, 
fou asked him what ho would do a.- a captain. He's got leeway 
■when you a: k that kind of a quest'on, because you are asking 
him what ne would do. 

bib. iR.iTA; can T nave t,ho question read? 

lii.:. CO UR i : Acs, and he will answer it.. I'm not 
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?Wnr ° he ' noL answor?n n the question.-. J don't think he Is 
I’ke far. Macke 11. I haven't heard him extend hi? nrirwern 

n 1 >y n ‘ 0 re than Is necessary. 

;,|K * ' i,E:;TA: I tn'r.k t:.e captain mould courine 
l f 3 answers to the quest Iona. 

'.HI*: COUhT: I Would suggest you auk nlm questions 

cnri bo answered yes or r.o and you will have r.o problem 

W!th h ’ au Rut wll0n y° u -tart to ask Uir. in effect why question; 
he has to explain them. 

(Question read) 

A It would not have been my duty to Inspect it, at 
that stage. 

L.n'o It the duty of the master of a ship at a 
f oit whoi e Cc.igo Is loaded In the ship, to go down there and 

'nspect It to make sure It is loaded properly before he takes 
off on a sea voyage? 

••o, it Is not h's duty to continually inspect the 
load’ng process. 

1 d,dr,,t ™y continually inspect the loading 
process. T said after the loading process was finished, 

ri ^ the. j0 b oi the captain to go uown there and 
check it? 

" • v ' hf ' n ’t is completed, one of the ship's 0: fleers, 

not necesaori Jy the e.'ptaln, the capia'n will direct one of the 
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:h!pVj officers to observe, to Inspect the clown go and If H is 
satisfactory to report back. If .It la not cat I sfactory, to 


make !i so. 


q Tf I told you that the captain of the Green fort 
did just that, tnat he went down there and inspected It -- 

MR. LA GOFF: Objection, your Honor. There la no 


test. 1 mony. 


THE COURT: There ’..n't n scintilla of evidence 


that anybody did that 


MR. TESTA: It iright In the deposition that was 


read, your Honor, 


MR. LA "OFF: You objected to that in the 


depot: 11! on 


MR. TESTA: Lo, I didn't. 

THE COURT: You show U to me and if it 1: a proper 
basic for a question, we'll allow It. 

( Pa u s e ) 

THE COURT: We will take a five-minute recess. 
Please dun'i discuss the case ‘n the meantime. 

(The jury left tne courtroom. ) 

(Recess ) 

(In the courtroom - Jury not present) 

MR. l’EHTA: I'd like to teil you what- I f’nd here, 

1 f T irm y. 


\ 
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THK POUliT: If 3 rncnll tint testimony, most of 


U.'it was whol people tola him. 


M<. TECTA: May I ri.ow your Hot,ox- the porta In 

the trar,flCrIpt that wero ro ' ,d - la a ^MPii or questions 

' ::k ° d ° r tho oh '* f n ‘ nte wHh re a poet to what hi: duties 
woie. ii- ?n'd h': duties wore to supervise dUchr,rg!riis and 


rood 1 ii-r 


ahC COUHI : /p::, tut the mail, thing that I find 

bnd Wtl. your question 1, UnL you kept lnnlstlne that the 


captn ! n 


I-.h. TECTA: I nr,. sorry a bo : 


t that. I w 111 make 


-• h h■ r mnto• But ti.ere 


sorler oi questions on page 


2 ‘\. I!o sold h- 


wn ' !n °hOi,;r. of d i sen . rg.lng the; ship 


load 1ng. 


, iti. LAYOFF: Suporv tsor. 

Fh. TECTA; It says In ch-rge. 

TriK COURT: Lot me make thl. clear to you. If you 
cubsftttutea the chief mate for the carpenter, no for as I am 
concerned, that cures It. Ia there any other objection to 


tho t? 


!'ih. LACOFP: No, 


FR. SHIELDS: I have nn object,’on. What he cays 
it he? supervised, -'Moii wo can't contest. Tint Is Mr job. 

IL " ? y* : Sharpe, your Honor. This Is 
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being 1 r. cii 


BY I-.R. TEC! 

substitute 
chief mate 
ol’ a 1.: on :.rg 
wnbo!i.;* e; 
A 

I would sgr ; 
of the rh’p 
charge of tj 
tha t t1 me 5 
Q 

A 

Tu In the n 
' 0 

cl : noli:, rg ‘ng 
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that was read. 

Tliw COURT: What 1 a the difference between 
a r30 at.d cupo rvhh ng? 

;■ i\. TSOTA: They are ::ny !i,g he u’Jn't nay he wan 
ho :-.n Id ! t r *gnt Ivre, 't wan read 1r, the record. 
T!iF. COURT: Br ! r.g ! r, the jury. 

(The „ury entered the courtroom.) 

* . 

r • 

Captain, I villi revise U.a t question to 
ch’ef mate for captain. If 1 told you that the 
an the Ureen Port testified taut he wan in charge 
lag the ship or loading, whichever cargo operation 
a:.-acted at the time, would you .agree wlti. that? 
not -- depending on what you mean by In charge. 

00 to the fact that lie in the second ’n command 
, u.at In trie nbrence of the captain he Is 'n 
.e snip. One part of the ship*, operation at 
: the stevedoring proceedings. 

You would agree then what he nayn is no? 
ha In not in charge of the stevedoring proceedings. 
Leveoor'ng - company in In charge. 

C'ptalri wheeler, he raid he was In charge of 
tne chip or' loading. 

/•r ’ t refers to the n.n'p. The pernor.no 1 of tne 
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nhip. He i;: »n charge of that ship. 

Q ; :o you disagree then viUh chief mate Gonrale*, 

Who wnr the e! ..-r or, the Green Port ni the time? 

. i- • • diJKLdC . 1 object, your honor. 

'lh 1 -: COUNT: Yee, I don't know If H In a d>uagree- 
n,or,t. The uhj ejtion »r sustained. 

ACl'jr the lurid'1,3 opera funs are completed you 
00 agree thou-h that It la the J0 b of the renter or the chief 
m.'to to ’jo dow: and check loading opera t ?onr and re- If it 
war: safely and properly dune, i a that correct, Captain? 

A It fa that -- 

Q Ynr or no. 


Vo see that the loading operation wno properly 


uor,e? 


Yea. 


tll °^ have r-oth' ng to cio with selecting the work 


method.a . 


C plain Wheeler, I only a. ked you !f after It wan 
nil done, after tn ■ stevedore:: are ml finished putting the 
enrjo on tne chip and leave, I. n't It the job of the captain 

01 lhf ' :;h ’P or of the chief ci’f leer to go down there and see 
If they have done it property? 

A They have to satisfy them, elver that the stowage la 
proper. Know:; the mater'ala uanul'ng, but the end result 13 


southern disthict court reporters u s courthouse 







Ki/ir 

proper, 


1 343A 

.'/heeler -Cro:: 3 


' t0a> th ° end r " ;:uH ’ the way the cargo 1= rtowed. 


Shot's right. 


Ti:r- captali, unr to aatlcl’y himself that U is 

:,tOWO ° p,jperly nnd »■*«“«* for the voyage that .« co m ,n E 
11 P > I 3 t'h'*! L V ' 2;; t '{ 

A Th:.a».: rl.ght. 

l ‘ U " LA; ' 0KF: Your Honor, again wo nro us’t,.; the 


word captain. 

^ Or the chief mate. 

T! ‘“ C0UKr: U T n ‘t the chief Mate. Ho cayf! 

-t 'a the captain unteat the captain is not available or he 

8 ''° a th '" dUty t0 th0 ch ' ef »*•'««• 20 a oould be either one. 

"° " theae we «> L 'tewed on top of the pipe 

' ° l n these Khotngrephe without any crocking or shoring, 

Uie captain would go down there ana look at it and any that 
'0 okay for the voyage, i 3 that right? 

‘ i<. SHIELDS: I object, your Honor. There is 

n0tl '*" S !n t,0 “" Photographs indicating any of the content 

qu..,Uon mu ti.er f! Is no evidence to support hia ques¬ 
tion. # 

‘ H -: i;0Ur ' T: Overruled. JJut I think ho han 
t '' bOUl VOii t;110 3 :> y- essentially, a 'a I under- 
‘ :U,,:U h,S thal ,f y«“ P'Plor and you have cases 
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r.o aga ' n t ' t . that ! 3 


oil ’ l and ti.en you rtow onrg 
.‘UiTl C '(’lit, PHU that ! f; Ofiou^li. 

* 

A,,d ilC? -nouluii* L ha .e to Oo .-w.yUi’i.j: else, t. Li ;at 

’ t? 


r :n:-. COUl.T: That I _ Went 1 understand hI y aus 


newer 


to l>o. 


lint 1 .5 rI gh t. If It was blocked out, cnockou out 
..'th other car;o you don't i.ooj nny otner support»ng, lashings 

or nl ol ' ,r ^ or cl>tbb1 “« dr fit o • r,g or .anything. Tt is chockea 
out. 

Ii It wasn't ouppoi to j by a.,y uu,er cargo, would 
you need something there to keep It from al'd'r.g back and 
forth when too snip was pitching? 

Of course. If It was supported by other cargo, 
y^r, you'd need some temporary or mekeen*ft or jury ragged 
support to hold 't In place. 

^ b ’ > I,t - K very time the rh*p would pitch 't would 
ullue forwara? 

A Uight. 

over y„ me ! t wouiu I'oll I; would go from .side to 


s Me*? 


Ye: 


^ ton ii.i .e describee the voyage as be*ng a rather 
.envy voyage, unven't you, Captain? 
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T, ‘° y ’"ooo'-tered ooite ho..:„rou.- weather, yea. 


Horne what? 


boisterous weather 1 <■ •> . , 

" 11 ' oir -i‘Ot, (laser ptlon of 

tli 1 S . 

1 ?f,/5 l, ‘~ C ° Jr::0 01 such n voyage would n be 
«.» recpont'bi1tty or t, e capta'n or o h „ f „t, to go down 

there end oh., the cargo, known,, that the shlp pH ch,n K 

anci roll ' ;,p- a t d 1 nr>c f n . i. 

-•* ‘• ,t u LO ‘ , '’ 1 n/„ to see U‘ M ■ enn 

l wao ot'll secured or 

'n proper position? 

.7 woulu ,o,j i <i tn«re was serious shifting 
Of cargo, they'd know It w,trout eve,, ;0 'ng down there. You 


could hear 't 


you could hear It bang!,,,; around, can't you? 


bight. 


<■ If the cargo was heavy cough It would make a 
...do of the ship If It wasn't properly secured, 

wouldn't it? 


Tnat's right. 


i nat would be dar p’ert nn <•.,... , 

u<ir.[,eious a. lar as the ship's 


•"’nklng Is concerned, isn't it? 


I’.'C, 1;' f l * t 't? 


ft UOBSIbly could re: uj t in the loan of the ship 
™° 10 thc low,,r deck around the wnte 


Yes . 
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Ir °“ ° r U ' ,w U,,l « n *»»»'■- uroperly secured 
' * "° ' 1Q “ te ° h ° 19 '*»“ '» «>e .Id. or the dp .* the 
" ater W0NlU “°“ ,n n " d ■‘•'P *»lu C.k. that , )eht? 

^ ^ '- ■ ■ : |.OK ' hlO . 

* U ‘° C3PW '- a ° ul “ *«»« duty to 80 down 

ttoro a„u cook u.o cargo d,r;, e ti; , co . Jt . se of th0 voyage 

wnlch you i ;id ' ca tea a j bo*;.- boi -torn •, 

' 1,0T ‘- Ceiou ‘ ; a lot or pitching 

■ nd roix1,, 8 onu heavy weather, r! t3 ht? 

' IV '° "O'- Ju 't l.lMOlf. Mo would 

ueperd on nlo offjcoro to , 

•*- 10 - e * l " st (J argo .o cocked out, 

't '3 .-table, secured , tne ctp t? t-o-, ortho , . 

h -ot.rutny, ready l0 -,- 0 tQ 


aea • 


' Julu '' Ulf!t hur'r.g tj.e course of the 
voycee at regular Interval,-, wouldn't i,e ? 

ihey'd n.n k e tho'r rout.'no checks, yet, and they'd 
lot any no * ,'er , ut.know:. or unusual noises. 

' Mow or to,, would cue, routine Cooke be „,ade, 
'-'T'ta'n, on Ufa type or a voyage? 

' ° ,! ' * Veryany " l X ' !:l <*• «« VH be forward to 

l00k aL conu-eto In u.o hawco p.p.,. 

'•*- Xo - to - '<• - the deck gear was 
ectrou ... heavy weather, or preparatory to heavy weather. 

Ci Uv>ih.i ho nj. o look to i'c i -.t rl « » 

G wi.dt tho cni.^o ■ a rocuroci 

In hnnvy won Lin-r? 
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^■'u have to took at it. Yo .., a kIiOW , 


. ocur-u heoauae you elieckeo u when it m- i 0 , d „ , 

1 lva •• loaded ar.d you 

' iaa,] '“ i - ea ' d 3ny °° ,aM 01 **" '--t —■ any unusual 

1,!!tS ° r s 8 “.‘ -rts, too „ ( ., P „ 


>'o !n- to 1!. t over. 

Q 8,Pta ’ r ‘ ° r 0,0 '"‘O " “<• »>.« to rely Ju .t 

' upon henr'r.g r.otses, .3 he? Would,,, t he ;!0 d0 ,„ Ule 

ddl ° 01 Ui0 sh 'P and see if that -nr-o i 

■ii< c w a 1(5,0 1c neeureu? 

;-0t ,f hC kn0 " a th ° l H *»<> secured who,: tl0 left. 

4 IC "' t U P ° ES ' ble ! * -“i** l™.* ,oo se . Captain? 

II H oas properly socur .„ P lt C0Jld nol bregk 

1 COS n . 

‘ ” H Pr0PO1 ' ly - eau,va H wo-ilou.it break i 003e ? 

A That'o right. 

C Whose job n to s *e tmi «» , 

~ 1 1 1 wa --' Properly secure^ 

before they m;.de that voyage? 

A Th0 -'-’hip's officers oce it . „ 

L - a “ 11 secured and 

tnS Sl ’ :P 150,8 “ 388 • And ' f 11 srr 'v<ia with the four canes 
-eon top Of the other you have to know that during the sea 
''° y0;c '* ll!,d c ° have boon secured. 

' W,e - re ' **’ response to a hypothetical question 
b/ Kr - • 5, " clJa y®“ eo'd these cases ..... 


w-ttout short,ie „r court,« tn v.„. of the heavy weather 
U,St tb " ' n ' p encountered, !.■ that rl K ht? 
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' Jhd 

thout support or one. kina or another. 

Q WJ thou t :-hor»nrr 711 ,, ,. 0 • r, 

o. you -a. a, C pta 4 ri, not wltnout 
support of‘ one kind or another. 

"-«**•. th.a In arguments tlve. 
'rl!S COURT: It Is, Mr. Testa. It ha a beer. 

~ r ' t0lUC ^ t,x or quos 11 onn. Vou can 

tcu th " JU,y th3t - Th «y win mto,. to you. 

WW T “ TA: If your "o«.r please, thla la cross 
oxaiiilnation -- 

THK C0,m> n '* o''.9,8,0utalive and I ark you not 
orGUKontatlve questions. The object Ion <a suata-neo. 

‘‘ J '" 70 ' J tny Ul3 '- thsy -o“W never have stayed in 

.olrun without .•loeurlM; or .;l.orIn 3 , oVptain? 

^ yes. 

’ /OU 2a ' d *' e0,JO, '~' e “ the nm hypothetical 
question by Kr. Chleida and the second hypothetical question 

snorlnr; or securing, didn't you say that? ' 

Kl ' - uson ' : Objection, your Honor. 

■I'dE C'OUl'.T: That t«- -i 

- vi ot<jtenant rather than a 

' ]uc:i t I or,. 

TKvj'I'A : i fifn aaklnr the captain whether he 

fin Id It or not. 


<< 


1,1 you ray thr-ty Cpntafi.? 
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MR. LACOPF: Objection. 

THE COURT: Go ahead, Mr. Testa. If tuat 's the 
:vay you think you should examine, go ahead. 

Q bid you say that, Captain? 

/* /■>:: t said, what T sa ' a or what I Intended to 

convoy was that i 1’ the onr;;o ip not supported by one means 
or another, shoring, blocking out with other cargo, four cases 
oi:e ot> top of the other as displayed ' n that photugrapn, 
would never have survived the sea conditions as lepoitod 
^n the deck log. 

# 

Q Captain, I show you Kxhlb't Number 7 and ask you 
underneath those cases does not appeal boards which 
represents snoring that was uses to hold that cargo up. 

Ml\. LASOFF: Object’on to tno form of the question, 
boards which represent shoring. 

THE COUhT: If re can answer It. 
m . TESTA: I am asking a question. I think I 
have a right to ask that question, your Honor. T don't know 
wi.at Mr. Lasoff -- 

THE COURT: He has a right to object, too, Mr. 
T^sta. You both have rights. This 's not a one-way street. 

MR. TEhTA: I am just saying that -- 
THE COURT: You are just commenting on tne Court's 
ruling rii.d there Is no need for that. 1 know what .your rights 
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“ rC n,K ' 1 kl '°" what *»» r! Chta ore, and I on, susla tr, . ne both 
Of you. I the object!uii t.o tMs question. Ask 

another quant Ion. 


your Honor. 


ih. * W/iA: T haven't nrkcw a quentlon yet. 


ill! 1 . COUf-T: There !a an unanswered question 


the record. r^r. < l.„ , , _ 

u ' a ‘ al ,J the qu'v-tlun I sustained the 


object'on to. 


U 1 n “ k you ’ Ca I’ ta1n rfneeler, ir tlw boards ur.uer- 

,eath the 00i!0s 3ho ®' t..nt photograph are not shoring boards 
'n your experience os a stevedore a,a easier. 

A These boards primarily are two by tens, two by 


fours arid four by four 


1,3 the type of material that 


13 U " n '‘ t0 <Son3truot temporary bulkheads; to support cargo 
f It I stowed up In the w•n.gs you use a dunnage fence. One 
'.och thick boards and then you use a few four by fours to 
support the dunnage fence. Tina material In the photograph 
>s the remain, of a portable bulkhead, or temporary bulkhead. 


d- pta In? 


‘•° 1 1s the remains of snor’ng, isn't It, 

A temporary bulkh-ad. A division of space, 
i-ih. LAYOFF: Objection, your Honor. 

T1,K CouitT: Wa ■ 1 a fn 1 f'Ute. lie u* entitled to ask 


que.:t : on. He w.-mta to know wh-th'r a tern 


poiary bulkhead in 
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kVilOeioi'-Cl-O: 


2 Mr language wou]d bn snoring. 

1 . Ml'.. LAUOPP: It»i I object to. 

1 * no. «. temporary bulkhead Ia Hu, , room , J)vlder . 

It doeui.H suppo.t anything until something Is put , (S8 „ iSt 

t 4 

* • 

/0U the b, e b *>a**d3 »n here, Captain? 

A ' r °‘" Th 115 1 *-iu • c.-u > Vfi to r:.n of the remains of 

r temporary bulkhead. ;: 0 t a cargo fence. 

It >2 not a car-o fence? 

A Hot a cargo fence. 

1. What do you mom, by temporary bulkhead? 

A £ '" !1 " r t0 * room tl 1 v’dor, where you wont to 

:;=par,,t " '" t0 **« comportments. On a „-c the .tween 

deck:; between number four o-ri r 

10ui atcj f,V2 a-e common space. There Is 

no watei-t'ght bulkhead between thorn n t-i rx, 

c ‘‘ ‘ J ° they put a temporary 

woode t , bulkhead on the lT t) f* h.->iw?nr , 

D tween, to separate number four ‘ 

from number fj\e. 

I thet shown In this photograph, Sxhtblt number 

•vo, o-pta.n. which you have described as a temporary bulk- 
hen q ? 

A ' inc ‘ temporary uprights -- 

Kh * Your Honor, before we go to tnfs, 

mny W ° h0V ° Uh ' lrct ^otograph that we.; referred to identified 
iii-. COUfcT: ] th’/.k II.’ d ’ d ’do.lUfy Jt. 
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yy> j - 

t-y. TECTA: I ,i'd. 

i iIE COUhT: You h*t yo a *"ir/%>• • i , _ 

* n,jV0 n abununnco of caution, 

t-;hnL wor no talking about? 

Eh. 'I K./IA : .Sovo11. 

'• liE hOUI.T: Wi.at nro you looking at now? 

THE WIT,.ECS: Humber fl\e, air. Tho vortical 
W °° d ni0n,b ° r:j ' L ''° by tefl plonks jammeu <n under tho overhead 
1010 ° 0l * ::L,U,te “ n columr ‘ or at, upright that suppoi t:» a 
temporary bulkhead, moaning a room d'.iaer, separating. it 
' z ,l0L ro: 'lly 'ritendad to support. 

T °** k ' iu you ' L t/,n 1 i: ' : Ji ‘ ijW:i T n that pnotograph. 

' Yon. 

C ' I;: H at Ill standing? 

A Tho upright is at 1 11 standing. 

In Ex, ib't number four, it still standing? 

t- on the Jeft-hor.d extreme edge of the photo- 

graph, 11 I r. :;tlll .'tand’ng. 

' L ‘°" r th,a P^-otograpn, Exhibit number four nhow 

t e case:- t;.at fell? 

f Yo 3. 

!■ ooer It tho* i» Joi Of b:,. to,',,do uruerne.eth t„e 


e a:; ,•» .< • ? 


fve ha ten. 


it does, /mi tne carer are now In number 
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1 u!d I ask you that, Captain? 

A i'unt 1.: what It, show.?. 

c l old J ask you where they we>e? I oaken yoa if it 
.'i..ow. board:- ureter there. Loerj it? 

A It mows r-cn.e bords nt random unuer tne cases. 

It chows :.o;;,e hoards under tncre, right? 

r ^t aoo s . 

■' ' 0 ^hat wnat you referred to es a cargo fence is 

rtill show: os standing In these photographs? 

A farts. The uprights are standing. The temporary 
bulkhead has been den.ol 1 shea, In tuo e photographs. 

d It was dei.iol 1 shea by the falling cases, is that 
right, Captain? 

A hot necessarily. T don't know that. 

f'if>. biilELdc: Objection, your Honor. 

TH.', COlihT: Sustained. C lllng for coii.ething 
lor whIcn ti.ere Is no founuatlon whatsoever In this record. 

Q Captain, when It comes t'nie to discharge a vessel, 
a It part of t..« chief officer's job to supervise the dis¬ 
charge ope rat Ions? 

A Aga n, he la the person -- 

: <! Yes or no, Capta’n. 

A Ho, It la not. 

I* I told you that Chief Officer Got.rales testified 


SOUTHERN OISTHICT COURT REPORTERS U S. COURTHOUSE 


a 








i/i r 


- 354A 

Wheelor-dros: 


U>at U P , ' L 0f i,!; ' Job t0 -upervue the * , Jf the 

So>o, M „ to toe ti,,y d !«*,,», u,= vc,,«i properly. woo. y0 
' zroe iv’tr. Lnnt or not? 

I can't agree /( | ih thnt . 

t, nil right. Tf j cold you that Chief 
uio.,, the chief rc;jt.e on thh, very ship, 0 rj the 
' * '-•• f'- ,i t, toEt’f’od -- 

• ■-; • TLt-’h : V.'r • :i t pa ge ? 

T3;:TA: iu : * 2 ^*. 

<• TW>t >f he, the thlro ir.-te i,au seen any activity 
!n th ° Oar:0 " h ' ch hc considered '..proper or uncafe, 

"° UlU " LOWOli tile '°hiciioien.en fro,,, conducts.® those 

' v ■ t 'e,, he said yes to that, do you agree to that? 

A 1 n,v * t0 Bt8t « U»t Che officer of the 

•„!p is not a stevedoring supervisor. The stevedore 
supplies r.-c supervision unuor contract. 


Vou don't agree with the Chief officer Q f this 


very chip -■ 


Tli<: ' waa r? ^understanding the,*. H e didn't 


i.cerctmd you 


C 11 1 Wlo yaj 1 dId: ‘ ,t h*m that question, 
•vould you .t 11 cay he didn't understand n.e? 


-tie r,an apparently did not understand the 'npoit of 


th'» qua.; i.! or.. 
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C the ah t p 

««■ you have h0 „ t , the ’ o P ,n,o„. cpf.n. 

the “P*"*. or » veca«l for „n 

1 t the ,ioh or ti.e coma' 7 ,s 

opt*.» »cM.,r Ml, or 

t0 w-nch th« .n~ wd „ r . u,p 0,f, oer* 

' vedor "C operat1 on? 

A ll ' py "»*<* the proceed t,,,- t0 

* 0t "S ’"to Itp 'ntondon plot , . , 

•'■o end rerun or th to ace u,et 

°‘ thp »f»«lo»o. mrk „ e 

»-->tnf!!,.ad while toe ship nt 0M . t0 bP 

Oil If they toe anyth u,r that j. 

~ ’ y It their , 0 w 

JOt t0 St ° P oo«vHl„. yea or 


depends on -- 

Ye - : or '*o, i a u? 


m • ShlELOS; y ou *. u r 

Honor, I object. 

T,n2 COURT: lie cor-t . 

'"dloatea that ^ y 2 °‘ " ot ' He 

tWt y<!S ’= •» under 

Son answer under othe, ' °" <iU! ° n “ and 

other conditions. 


pa ye for u. 


W/i° dOo.'J the corrrn K 

cnr B0 belong in , 

A It f " ;,e chl P> Captain? 

• °«nen by the shipper Url n u 
or u. Ulf '* Con;3 ^gneee 

11 ^oenn' t belong to the 

■ ‘-^vouores, does u* 

IrOift l.. _ . 


-» uutfS H9 

doesn't be lon/5 to the 

... ' n ' ; ’ ,,1p co,, ‘pOny either. 

° ;J0 rn Ponsih’lfty io . 

1 *‘ e " »t to on that 
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2 

A It Ip the ahlp'a recponsIb'l 1 ty to carry the 


3 

on rgo. 


4 

W Mght. At.a they nee i o: pone ' t ie I‘or the safety of 


5 

Uint, cargo, aren't tnoy? Tnoy undertake Lo t,r.ke It from one 


6 

place Lo anot.nor safely and properly? 


7 

A That's rl .;tit. 


8 

c - ^ r:<1 ! f 1 1 * n damagea they are responsible for ’t. 


9 

* 

aren't tney? 


10 

A Unless they can lay !i off onto the stevedore, 


11 

they saw the stevedore damage U, that »s wi.at the mate Is 


12 

on deck for. 


13 

Q That what you said, Captain, they lay It off 


14 

onto the stevedore. 


15 

i'iiE COUHT: I don't know if too reporter heard It. 


16 

• TECTA: lie sa'd unless they can lay it off 


17 

on the stevedore, that ’s their responsibility. 


18 

THE COUiff: What If: unusual about that? You mean 


19 

f the stevecore takes a case and tnrowo !t up against a bulk¬ 


20 

head the ».: has to pay for ' t? You are Indicating that Is 


21 

the case? 


22 

hh. iETTA: 1 didn't : ay anything. Judge. That 


23 

is what he said. 


2\ 

iI!E COUKT: The record speaks for' itselT. iart of 


25 

’ i. .i h-.Mi cj . :.d part ul It Is unheaj'u. You are muttering 
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I‘il\. TESTA: head It back toon -- 

Tf!!’, COUhT: T don't; want any muttering or off-the- 
record things. A.;|< a question. 

I ; ii< • [ Ed 1A : 2 only soJd thou Is wnat ho sold. 
iHK COURT: Ilever nOnd. You character I rod his 
tost Irr.ony ai,u that ' 3 ir/.proper. You ask questions. 

I*.!''.. rEoTA: hay I have one moment, s'r? 

(Pause) 

TH- COUhT: vie w’ll recess until 2:1^. Please 
don't discuss the case amongst yo :r..oj vos. Keep your minds 


0|)-»n 


(Tne jury loft the courtroom.) 
(Luncheon Recess - 1P.h.) 
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AKTF.HMQOii c!v:;to.. 


(TiIni resumed - jury present) 


2:15 P*M. 


W T L L I A I'l 


W HEEL E h, resumed 


PiX,;. tKLTA: 1 hove no further questions of Captain 


•..'heeler, your Honor. 
CFiOGiJ [•::< At- I HAT 101. 

BY Mh. LA .OFF: 


r captain Wheeler, world you answer my questions the 

way I ask them to you, If I ask for a question that calls for 
a yes or no on. wer, just give me a yes or no, please. 


'll right? 


That I will do. 


q Captain, during ore of Uc’recesses you and I looks 1 

at these photographs tnrough a magnifying glass to tee If we cou Ld 
ascertain ti.e weight of tne cases, did we not? 

A Ye o, sir. 

q j n e-<tally, 1 n look 1 rig through these photographs 

d’d you determine how many cases there actually were? 

A The group of photograplis ’r.d’cate to me that 

trere were four cases. They portray fo .r wooden oases. 

Q Are there two large cases and two somewhat smaller 


cases? 
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Looking at tna t photograph com you show us and 
n.nrk with n poricll the weight marking tag on the large case 
that Is so marked? 

A On exhibit number four t.-.ore Is a paper envelope 
w;ere the abbreviation wt. 's shown, ana 1 believe It Is 
12JG, after the wt. Weight 1?J0. 

(. That would be 12jO pounds for the big case? 

A hue to the nature of the cargo, yes. U. S. Army 

cargo, they deal In pounds, not kilos. 

There are two cases of that sl/e? 

A Y^s, two cases of that sire, yes. 

4 You weren't able to find out the weight of tne 
two smaller cases, were you? 

A hO. 

r ' Rut there were two cases each of 1230 pounds -- 

Mh. SHIELDS: T object to that, your Honor. It 
doesn't snow on the other- oi.es. I don't really contest what 
t..e weight !: , but there Is no way of showing the 
weight of any of the others. Including the one that appears 
to be 2 'ml la r. 

THE COUhT: There Is one that Is 3 1.. liar, and the 
one definitely Is marked 1230. 

Mb. SHIELDS: Yes, that's correct. 

THE COUHT: All right. 
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f>pta ’n Wheeler, you have testified for various 


e h 1 pow..erc ' attorneys repeatedly, have you not? 

A Ye, air, I have. 

^ ■ f ‘ ;,cl n:: n mottei' oT root you have also tort!fled 

for the firm of Alexander, Ash, Sohwnrt? and Cohen, of which 
hr. Tecta Is a member, repeatedly. Is that right? 

A Ye::, s»r, 3 have. 

^ lO'i have not test • f led for mo, have you? 

A ej, air, I have not. 

Captain, at the deposition of the mate, the chief 
mate testified cs such, page 24, II.,e ;oven: 

.•Jas that part of your job to supervise the work of 
thr longshoremen, to are that they discharged the vessel 
properly?" 


IPs answer to that was, "Yes." 
do you agree about t..at or not? 
r 3 disagree with tnnt. 

Q I read you this question and answer: 

^ connection with that job, d’d you have 

; th'rd mate on duty to see that they did discharge the cargo 


properly? 


"A Right." 

Jo you n. roe or disagree with that? 

3 agree In part, that part of his job Is to watch 
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the cargo operation, but he doesn't control. And the word 
"supervise" to mo denotes control. 

Q Then you are stating that the chief mate of an 
American flag vessel would not understand wna t tho word ".super 
v’se" means? 

A He superv ’ deportment -- 

MH. dHIRLod: Your Honor, I object to this argu¬ 
ment of semantics. Obv’ousiy tno word supervise i a open to 
many 1nterpretat’ona. 

THE COUHT: I really find not.i’ng to rule upon. He 
Is s'mpiy answering questions at this point. I would overrule 
too objection if that la In the nature of an objection. 


chief mate: 


1 read you th’s quest Tori and answer made by the 


If you or the third mate had seer, any 


activity in the cargo hatch which you considered improper 
or unsafe, would you have stopped the longshoremen from con¬ 
ducting those activities? 

"A Yes, sir." 

co you agree or not agree with that? 
t 1 agree when the conditions are of a certain 

nature. When time allows. You have humane considerations. 
If you see a rnou about to be injured you uo something 
Immediately. But if ’t didn't involve any urgency, then you 
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through lhi? proper channels, through the steveuorlrig 
sup-'rv! :>or. 

C fptain, 3 w.i.*it you to "I:i:'un? tnat these faot 3 
r.ovo been testified to: tint the Groe., ion, came ! ( ,to hew York 
u’ti. n L.uikneatl fence separating the lower ‘tween deck of 
i.ntcr. i.uk.i or lour and five, tn t In hatch number five s towed 
to within eighteen Inches of tint fence was a cargo of military] 
vei ioloj jeeps, that in hater, number four running fore and 
oft alo:.^ the niter part next to this bulkhead there was a 
cargo o; palletized cartons n: d cases that we•c stowou clear 
across the ship up to tuo level of tne offshore wing where 

the.-- pip-: were ntowcu In four and five. bo you understand 
me s o fa v ? • 

A Yea. 

^i. to P ° 1 ' the .o pipes there were four cases which 
woi ? t erej one on top of the other snu they were secured to 
the s 4 ue of the ship in natch, T believe In hatch number five 
maybe It was. four- -- by nailing three nails to one of tne 
•weabboards on tne side of the snip, uo make that clearer, the 
n : 1 ws jj i'.en through the swoatboaru into tne case, not 
uh i ougi. til* - case Into bn-’ swen tbo v ru . bo you understand 
thn t? 

•' hea L1 y, T can't see now it 1:- possible, 
well, 00 you under, Land tne question? 
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A I under* tm« what you arc saying, bit I canH 
V1 Jam 11 Lhr> yltqatton. 


W>int 1 a, “ cn y’'’C to you J: tho t.ostimon 


y 


thr* c'lL'O 


,{ r';"ht. T will havo t.o i «>teri. 

C All l- cht. Wth those foots in ii. I nd , i.umbei one, 
would It b* poM'ble I'ortllr ship to have mode the voyage 
to new York, fro,.. Hot boo to .If., York, if t„.-,t 08rgc> u>08 . 

COSOS on top of that p'pe had not been clocked or fenced In 


•iny way? 


A It would nut im; boon poss'hie for tnoso cocoa 
to have withstood tho elements that that ship experienced. 
Three nails dr Ivon through a swealboard >nto a coco would 
never - the nail is teneton. The cases would just pull 

apart fro,,, the nail. To be support from the noil it has to 
oe In here. The forces have to be ncroa • the nan. 

f 1 V0U 10 L,!ie «« dstumptlon, then, that this 

palletiseu cargo was stowed clear up to the pipe and was 

block!:,,, the pipe and the cases on top of tho pipe, with 

that In mind could tho ship have sa'ied from 3albon to Hew York 
' v LhR ca/ ro war bjockou ir,? 

A yes, under that c-u.dU'on the pile of four cases 
would hnvd probably durvlvrid. 

li 1 ” 3 "t yd to further assume that the testimony 
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operations oo«m,.. a , 0 •„ u ,e rower -tween 
d ' Cl< of r " ,:,W rour * “•«' *-ach«r. £ o co«on«eo from the off- 
Sh °‘ e a,d ° r " ,, "' r -' 5 to - oMa U '" !»‘*>oro 3-d, or tl.o ,. ntch , , nd 

t " St M ‘" i:or or “'‘Bo taker. out was the one closest 

to the p.pe aw to the cases, uo you under.,land that? 

A I unde retar.cl. 

,l ' ,t ln!; * OOI t'nucj for some 25 to 3c 

° : ' U L K toei-etfter and that some additional et.-ht to twelve 
p illet f t r; of palletised cnrao wore taken out before 

anything happened, and that affr these eliht to twelve 
additional drafts wore taken out. suddenly t-.ese cases came 

lUmbl!n;: d0W "' » Uh «*"* ’« *•'■«* »h»t effect would the removal 
of that first far next to the pip,. « !:d the carton have on 


t.ilC S tOW? 


Th t ’ thR remov a 1 of that fret draft of palletised 

c.n-^o would r..ake H noi-s'hip .rani i i 

po. o Ole, would loove a void Into which 

the p Jo ji iO'j; enter, could have fallen. 

" Ana since that cargo was not stowed on level aur- 
race It would make It more possible than if U were stowed 
on a flat surface? 


thn t. 


>iu.,e ol (.he i.urlace, no. I can't agree with 

't tnere p'per round, O.jpta'n? 

ThC ' y 0,0 fundjoa. M pec are round, yen. 
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( non't pipes even w*th bundles move with vibration 

of the ship', winches ana hi Jos? dcn'i they shift their 
pos111 on? 

/> If they are rest'nr? just, on a stool surface, yos. 
They are subject to movement to respond to forces. But If 
tney are dampen dow.. by other cargo on top of them, those 
pipes don*trove, as long as the other cargo Is on top of 
t.em. They are dampen down, In effect. 

Q When the stevedore moveti that first tier of 
drafts that wore blocking these oases on top of the pipe, 
what should they have done? 

f Taker, some means e*. ti.er to shore up, brace up, 

lash up or remove, roll It down with the forklift truck, 
come in and take !t out before they stood there or subject 
to whatever vibrations or developments have transpired, so 
they woulu not have fallen. They would have removed the 
possibility of tnem being abln to fail. 

Q If I understand you correctly the minute that 

lateral support was removed those cases were oyposeu to the 
risk of fa 11'eg? 

A That's rlgnt. 

Q And at that moment someth' r;g should have been cbne 

to correct that condition? 

A That's r! hi. 
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(l ' l ' nothing wore? dor.-? for omf* 2 j to jO 

ir, '* ,ulos ^-orenftor, that conditio,, and tn?»t -- the condition 
that wa: created won 3 d have been unsafe for all that t'me? 

1-01.01.t laxly ;:o, yes. 

W Wo assume that the carton. o’u rail. 

* -:oi,,-th 1 n Knocked tncrii over. Tncy don't fall 

oi‘ their own vol'tion. .'omo force has to cone and act on 
thoce corea to knock them over. 

^ *•11.', t force ' s tha t, Cn ptr, I n ? 

A It could be the vlbrnt'ons of the forklift truck 
t:.at I: working In that area working over tno steel deck 
:ett'ng up a v*brat Jon system. 

Q Just the simple running of a forkl’ft machine would 
be enough in those c1rcumstancen to discharge the cases. Is 
that correct? 

r It I pona'ble, yes. 

C ^ou, yourself, cajr that you worked as a stevedoring 
super 1ntendent? 

A Ye.:, s ’ r, T aid. 

••n.it would proper s LeveJor' ng ornot'oes be In the 
ilrcumstnnces we have described where you have a cargo of 

..a.e. slowed or, top of pipe w ! th no other support except latera 
• Upport of t.. r ’ bLock tiering? 

c.r^a (i tire u 'ohar 'c from some otiiei area along 
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that nti.w.-irtch'p row of union™ cargo, not at the one that 

18 ° n the ° r - a, - 0re =,d ° that ’» support-ng a vo.bly piled-up, 

plainly apparent pile of cn^nn 1.^,0 

J C,K, ° 3 ’ i,nvo -he one that 1 c holding 

u there, that <0 Homewhere else and tnen you approach the 

four tfl.fi.. .nat. are pile, up from the :ihle rather than from 
the forward ^nd. 

you, Iri your duty at both at a 

j - nova as a mate, seaman, 

" iai ter ‘ ar * <■«•«'H’ar wJtu the term seawortrlr»« • 

*.en,ioi ti. 1 , a rr? y OU fl Qt,9 

A sir. 

^ 8 ' ; ,u unseaworthiness? 


'••-on ci schar30 operations were ooa.me.nceu from 

tl4C ° ffi?h0re C?U(? reBOV1n * «" l^eral support at that moment, 
we., that a tow unsafe and unseaworthy? 

kH * ^ur Honor, I object to tnat. 

T !15 COURT: Sustained. That Is the purpose of 
the jury here. They are to make that finding. He c,n give 
them whatever help he car, from hi, expertise but the ultimate 
rinding which IB what this It, there wouldn't be any need 
lor a jury If he can do that. 

Capta'n, at that moment can you consider that 
stow to be proper any longer? 

-f would consider tillable of four case3-one on* 

top Of the Other unstable to some degree. 
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2 368 
^ And unsafe? 

1 A Potentially unsafe, yea. 

■Ihy would th*s car E o hove been nailed to the awea 

boards? 

™ 3 ' S W,,0t 1 ca, ’' t — A sweatboard la 

raate,.o d to brackets alo„ E the frames of the ah.p, the rlhs 

oL the ship. Between the back or ^ 

- Jck of the sweatboard and the 

’hIp• £i steel plating there n m v 

only about eight Inches. You 

mn»t awing a hammer in there to nail n 

6 L0 nafl 0 sweatboard to a case. 

It Is Impossible. 

Q ™ 3 fenC# that y °“ — the pictures, which 
bos been apparently turn down ,n tne pictures, what was the 
purpose of that fence? 

As 1 said before, simply a room divider. That 

i; Po cg 1 l*linu fencp fu nV i 

” ’ " aa corls bructed in that area when 

there was no cargo tn r». t- n't . 

' “ tnal ,nim «ulate area. You have 

to have a clear space -n order to construct a temporary bulk . 
boad. And this is a temporary hulhhead, not a car g o fence. 

C<! Tl 1;: J u “'>t a bulkhead? 


It Is not meant to support the weight of these 


C *’ sc?a or any other cargo? 


ln'> cargo, the bulkhead i.m built n„n «.i 

•'Uij.u ana the* cargo 

then ;• placed 3 va I n 11 it ,, 

l ’ U w 11 support the cargo that is 
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placeu against It just like o stool bulkhead will support 
the cargo placed against It. It 13 a bulkhead rather than a 
fence. 

C 3 :- 11 stronger tnari a fence? 

% 

A Ohi, ye:;. 

o This fence was bu'Jt with the a tow of pallet', ed 
cargo In nun.ber four resting against the fence, correct, 
according to tnc test’niony? 

A It was resting on the deck adjacent to the fer.ee. 

C Adjacent to the fence? 

A hi 'ht. 

C And on the other side of thV. fence, according 

to the test'nioriy there was a space of eighteen Inches between 
the cargo of jeeps. Would you say In that Instance that that 
bulkhead had nothing to do with the stowage of the jeeps except 
to separate the palletized cargo from the jeeps? 

A A port separation to distinguish the ports of 
discharge. This cargo on this side Is for one port, the cargo 
on the other side of the bulkhead Is for another - port. 

Q 3 wort you to assume. Captain, that the jeeps 
were being d'schargcu 1 r. Bayonne. Am I to assume Lha^ the 
bulkhead was put In place specifically for th's purpose at 
th's voyage? 

A It might have beet! on there for a year before, I 
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don't know. Th 1 s 1 s a temporary bulkhead. 

Q We do kr.ow that * t war torn down when the cargo 

w a s d 1 scha rgeu, don't we, Cn pta ! n? 

A It was. The photograpn shows that It is 

apparently — I don't know what the other end of it la, but 
th!: : part has been demolished, yes. 

q The log sayG that thl c snip wan berthed port aide 
to i’orwara. That 1 s what ’ t. nays. I don't know wnat the 
forward moans, frankly. But you do know what port aloe to 
13 ? 

A Yea. 

q I presume that the forward means bow In? 

A Couid be. 

0 hone of the witnesses saw these pictures being 

taken but the testimony Is that at the time they were taken 
all the cargo had been removed and It must have been done 
dur'ng lunch. Would you agree that all the cargo was removed 
at the time the photographs were taken except for tne four 
cases ? 

A Except for the foui cases that tne picture shows, 
T agrcQ. The area In the picture snow, no other cargo. 

C; These four cases were probably waiting for a 
marine surveyor such as yourself to inspect then, for any 
damage, that, correct? 
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Coma very well be 


C. Incidentally, fit the time tnosc pictures 'were 
taker., was that cargo still In number four hatch or was it 
' r. number five? 

HR. TESTA: I am going to object to this. I 
don's, roe how the capta'i. can possibly tell from looking at 
the pictures where the cargo Is. 

THE COURT: I oot ' t el titer Rut T will allow him 
to a..: wer and you can cross examine him. 

r The pictures Indicate to me that the four' cases 

41 

are resting In tne number f.I;o space, lower - 'tween dock space 
'«< So they have been mo.eu and all t:/<t wooden 

dunnage 's not the place where the accident happened? 

A I oor.'t know that. 

MR. TESTA: I object. 

THE COURT: He may.: he doesn't know that. 

HR • Tn-.TA: I object to tuat comment by counsel 
that 't war: moved. 

Ilih COURT: A statement 1 s riot ev'dence. Anytime 
i question Is put, Li.at Is not evidence. Ho says he doesn't 
know, so fci all purposes tne question Is not answered. 

0 Captain, looking at those photographs can you 
tell up w'Lh reasonable certainty, pr’or to tho e cases fall- 
!u- whether tn -re was any damage to Lnoce cases at sea? 
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■' n th«„ i allll , t look H t|M 

1 F ''rt ’ juinrly wth that t t , mr nci h„« 

> 1 r, ° w lookT nr; at them wfth 

' r ' " AT ' li ’ 1 8,8 1,0 e ’ rter, »'- objectionable type of 

aw-<!0 - ‘•’ihl l>b .1 little -ol'.t-r he, 

,L ~ J here and there, hut 

" !<tr ° ‘ a ’"‘ r: ° t0 th * ™‘»'ue of those cesee, 

1 r:3 U.e picture. 

- - there would,., have tec, any « 3r »ceu ahlftln* of 

* K “ ,J Lv ’ J;h: P *3 -**->Hfhg at seaf 

thn Car *> bfonka 100,0 o,.d 1 „ roll!,,,;, 
you knew. It < 3 crushed, visibly clogged. 

°.°'',ne this cargo by means of literal 

“ PPOn ' '* " 1 "° UU!,t — to use chocking and bracing 

| ' r * y0U " 9el n - you don't need H and 

I 70 ,. t , 0 calw> cone,gn„.ents each supporting the other 

entire rpace, yoi don't need any shoring or 

hrac it. '. 

■he,e 's no test'mony of cargo filling out the 
° r,t ‘ r ° B8,ft totBrally tore and aft up to the pt p,. 


1 O') I'CJ . 


o' rr'o? 


>0,t and starboard, filling It out port and star- 

k “ '“ V8 , 00 . te8t •«'•»* oil about fore and aft 
oo, I'm not ,?warc of nny. 

A , » * t 

^ tliCTO ;• r' :) .V. 

f *° 0J •* PD top or tiut 
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pipe In a fore and aft direction, wouldn't It have been 
necessary to brace or chock that cargo to keep It from shift 
log fore and aft? 


A 

Q 

A 


The pipe? 

The cases on top of the pipe. 
Yes. And the pipe Itself. 


Q What are cr.ocks or bracings made of? What kind 
of wood, sire? 

A Use any dimensional lumber, two by two, two by 

four, two b/ eight, up to twelve by twelves depending on the 
commodIty. 

Q How would you secure that cargo of four cases to 
keep It from s.. lft'tig fore and aft? 

A You place a shore from the deck up In the catcher 
ueck beam and the length of the shore Is slightly longer than 
the vertical distance between the decks so you wedge the 
rhoie Into the deck head. Then you brace off that shore 

to support tnat cargo from moving forward. You don't worry 
about 1 u moving aft. 

Q It Is just going to move forward? 

A Just, going to move forward. 

You mean In the way that this sh'p was heading 
o r. tl 1 1 a p-; r t ' cu 1 a r voya go ? 

A 1 '.snumo tnat every ship goes ahead. A ship 


X 
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never goon astern wltr. n..y r.ppi'cc 'able rate. 

'Hit) COUhT: You remember fo'iLon’n law of Inertia. 

Jr. this particular not of facta It can only bo forward. 

I, jp t, ere wan no cargo towed foie or' aft of this 

foui on non, would It have b(;on necessary t.o brace or chock 
those on sen? 

It wouldn’t have boon necessary to brace It or. 
forward eiu to prevent ’ t from n.o i . Ing forward. 

( Would It have amo beer goou practice, good seaman¬ 

ship to have bu'lt a platform over these round pipes so that 
the cases would rest on a level surface? 

A ho, thin In not done. You would bo creating 

void spaces by bu'id'ng this platform. You’d put the cargo 
on Lop of ti.o pipe. It Is reasonably level. Lvon !1 It Is 
tilted a l!Ltle bit. Tilted ’n towards the ship’s side. It 
loans the cases in toward the ship’s side. It- Is stable. It 
will stay there until you put someth*ng n front of it to 
contr'buto to its support. You don't r.eecs any wooden bracing 

or shoring. Just don't necu it. 

Captain, T want you to assume tnnt all of the 
witnesses testified that the only cargo on top of this pipe 
was four canes, and that there was no fore and aft cargo 
bracing, ti.ese foir cases on the p'pe. In order for that 
ship to arrive here, would there have to have been some cnocklnj 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 

r < , . , • « • la' »< / f <1 I I'M 


I 


> 





'V 


1 


e 1/1 f 


1 375A 

//heeler-dross 


or bracing or fencing to hold tuat cm go? 

A I would expect someth! r.g h°ld those cases from 

shifting forward. Something has to. Otherwise, they would 
have shifted forward. 

i.. 'fhit wood that you see 1r. those photographs under 
the cases, is part of It the same type of wood that br«.c^ng or 
chocking would be used? 

A fart. There are some four by fours which are 
used in bracing, but shoring ana bracing of this weight ol 
cargo would never use a two by ten plank. 

Q There is a four by four there, isn't there? 

A Thme are a few four by fours. There arc some four 

by sixes, two by fours, and four by s xes and two by tens to me 
1s indicative of a temporary bulkhead. 

KP. LASOFF; Mo further questions. 

foil. gHTELDo: No quest'o:is, your Honor. 

i v th. TEoTA : I have a few, your Honor. 

t 

FECROoo EXAMINATION 
BY MK. TESTA: 

C C.ptaln Wheeler, when cargo is stowed aboard a 
ship at the loading port, isn't 't supposeo to be stowed in 
uch a (manner so that it can be discharged safely by the 
unloading stevedore? 

A I assume so, y f, s. It her to be stowed -- tnln is 
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Wl;y In that sect'or. of the safety nr.u health rule:;, tiering 
and breaking out, tiering applies to the loading of It. You 
nre tiering It up. Breaking down ar.u breaking ’t down, do 
the tiering section applies to the loading. 

Q s So that the steveuore wno load:: the ship 

’n supposed to load It In such a way that tne unloading 
stevedore can take tne cargo out of tne re without having 
to worry about n’s safety, isn't. that so? 

hh. dHIELDd: I object, your Honor -- withdrawn. 

C Isn't that so. Captain? 

A I don’t Lh i nk he ' s worried about the ctovedorc 
at tne discharge port. I think he Is worried about nhnself. 

He loaned ’t in such a n.anner, he puts *t In a place of rest 
and he doesn't want It to fail down on him while he puts the 
next one alongside of It. This is what tier'ng n.oaris. He 
Is looking for n's own safety. Secondarily It would result 
’ n a safe eondifon at. the discharge, provided it didn't 
shift. 

Q He ’s only woir'eu about his own -at'oty, you say -- 

A I say principally, he is. primarily concerned 
with the safety of ills o;;.plcy'-es, Sv, tnat Is why he takes 
pa 'ns to tier ’ t up properly 

3ut Isn't ire supposed to Iona it so It can be 
unloaded without any danger to tne ur.loading stevedores? 
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A He doesn't know wnnt weather the chip 1c going 
to go through. He doesn't know what occurs to the ship. It 
Is up to the discharging stevedores to break It down to pro¬ 
tect his employees. 

C* n you answer that question yes or no, C'ptnlr.? 

A T do..'t think I coiid. I answered It to the best 
c V n.y ability. 

Q You say the loading stevedore has no obligation 

« 

to the unlonu'ng stevedore, then, is ti nt if? 

A I aon't think so, 'no. 

• I.AdOFF: /our Honor, I am going to object. 

Tt has no basis In th'e case at all. Tnere Is no claim 
against any loading stevedore In tn*s case. 

THE COUhT: I'in not aware of any, but I Imagine 
he Is try'ng to develop a po'r-t. If he connects It with tills 
case I will allow It. Otherwise I will forget about It. 

Q Isn't It a fair statement to say that a safe and 
proper stoveuorlng practice is for f.e loading stevedore to 
load the cargo into the ship In suen a manner Hot tne unloading 
.j Laveuoi e can take 't out with safety to h’mscif and employees? 

THE COUhT: Sustained. /la are not going to 
regurgitate th's. He already testified to this. H'’ said 
that Is not tne main function. The n.a'u funct'on Is to worry 
about his o.v.. people because he doesn't know whot happens to 
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uhnBinr-nparoaa 

the cargo In between. Of course, he !>• not going to leave 
t ,1a there In a dangerous way that will hurt somebody else if 

lie takes It off, 1 isn't that so? 

THE ViITI.E-Sr.: That's right• «.o traps. 

I-.R. TESTA: That Is the question. 

THE COUHT: That is the lii.port of the question. 

But he is not worried about the other fellow, he Is worried 
about himself• 

Mi. TESTA: But as your Honor salu, he Is not 
, o1na to stow things so it would be dangerous to somebody elsej. 

THE COUHT: You can make that argument to the 
jUry . The evidence Is already in. He has already testified 


to that. 

c You were asked a hypothetical question by Mr. Lasof 

to assume that if the palletised cargo nearest to these cases 
wa; . r, moved, then you were asked to assume that some 30 
r. mutes went by, do you remember that? 

A Yes. 


q If the pallet 1?e cargo nearest those cases was 

..pportmc those cases and was then removed, wouldn't those 
cases fall dow;. Immediately and not 30 minutes later? 

A It could and it could rot. Depends on the condition^ 

prevailing In that space. 

q The conditions prevailing In that space were, 
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according to the testimony here, that those cases were just 
setting there one on top of the other on top of thl s pipe, 
this uneven pipe. You testified before. Captain, that If 
you removes: the cargo that way supporting ti.eso eases they 
would fall down. Isn't that r’ght? 


down 


I sold they have the potential then of falling 


I am asking you now, If you von.ovod, a:? Mr. Lnsoff 


asked you to assume, that If the cm go nearest these cases 
wa reir.o\ed, why couldn't they fall down Immediately Instead of 
30 m'nutes later. 

A If ti.ey were In a sufficiently precarious situation, 

imbalanced, they would fall Immediately. But 'f they were not, 
they might stand there unt'l some other force acted upon 
then, to cause them to fall. 

^ But ti.e testimony was !n tills case that they 
did not fall a own Imined 'n tely, there was some lapse of time, 
at least a half hour. Is tnat right? 

A Perfectly possible. 

You say that just the operation of a forklift 
would cause these j.200 pound cases to fall down, Is that 


right? 


It ecu Id. 


Q A forklift h: n l'ttle vehicle. Isn't It? 
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A There are forklifts that weigh about 1 £ ;>00 pound3 

# 

arid there are forklifts that weigh *j>0 tons. * 

q Did ai.ybody tell you what th’s forklift welgheu? 


C normally lari't a forklift n small vehicle? 

A The type of forklift teat is used 1 n the deck 

of a ship is about 6000 pounds, three tun. 

q ^'q anybody tell yo t tnat tliat Is what this fork- 

lift was? 

A Uobody told me. 

(< You were asked to assume tnat there wan shoring 
thore, and that these boards that you saw In the picture 
constituted boards that could be used for shoring, isn't that 


r' ght? 


Could be. It Is possible to use such material 


for shoring. Expensive, but It 1s possible. 

Q And in order to keep those cases from moving 
during the course of tt.Ls heavy weather, It would have been 
good practice to use shoring, wouldn't It, Captain? 

A If It was needed 't would two to have been used. 

But if other cargo was there you don't need shoring. There 
!: a big "if" In there. 


When the ship pitches It goes forward, ’a that 


r1ght? 
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^ if t .ore Is nothing to prever.t It from going 
forward, It will go forward. It will <? forward If there la 
a void space In front of It. 

'iou were asked to assume that there was avoid 

rpaee T, front of ti.->ae cased because tnnt , c the testimony 
in this case. 

* A 11 right. 

<! no there la no way those eases would stay In that 
position throughout this voyage that you have described, 
without some shoring or bracing? 

Vnat's right. If there was a vo*d space with no 
snoring or bracing forward of them, they would have moved. 

I Dur * r,; - the voyage while the hatch was covered. 

*iO, my question to you was there was no way that 
they would not move unless they were shored or bra- d , move 
forward, la that right? 

01 blockeu w' th other cargo, right. 

Q 3ut there is no testimony that they were blocked 

Wth other cargo, so th«y would move forward unless they were 
bracoo? 

A hi gilt. 


cel i ng? 


You said the shores would run from floor to 


I’rc.n the deck up «n the deck beams of the next deck 
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above and the upright:; are wedded 'n place. You have one of 
then, in this photograph, one of the photograpns show It, the 
principle involved here. 

Ml<. :.ii 1 KLuo: whioh c xn1b11 Is It? 

Kh. LAdOl'T*: Which, number five, C'ptaln? 

TH" WTT1IESS: l.umber f’ve. 

K.H. LAWOFF: Plaintiffs Exhibit h. That upright 
Is the tyjK' of upright you would put forward of tne cargo 
aj.d then you'd snore from that to trie cargo, to the surface 
of the cargo to prevent ’t from moving forward. 

Q Are there any other such beams or pieces of wood 
shown In ther e other photographs trot would be ' sed for 
shor 1 ng? 

There are other aspects of that same upright. That 
upright is In pos't J on ns a shore. 

How about this photograph, number seven? Anything 
there ur.uer those cases that would be used for sior’ng? 

A The debris under it, yes. This the part of the 

deck -- 

(. I didn't ask you If it was debris. Captain. T 

asked you If there is anything under there that could be used 
for snoring. 

t It used lumber under the cases. 

Q Could ’ t have been used for s.ior’ng? 
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A It could have, yes, ’ t could Lave been used for 
n temporary bulkhead. 

T there anything *n this photograph, number six, 
that could have been used for - snoring? 

A Th’: used lumber In this could have been likewise 
used for many purposes. 

Ho.ld 11 have been used foi shoring, C-plain? 

A 'es, could have beer.. 

v It- Exhibit 4 Is there anything there under tnose 
cases that could have been u:eu for shoring? 

A It Is possible, yes. 

^ i<ot Is It possible. Is It mown * n trie photograph? 

A Iu ’-s there. It Is possible that that material 

• I 

could have been used for shoring. 

Mi. TESTA: I have no further questions. 

Ma• SHIELDS: No questions. 

BY THE COURT: 

^ Knowing the history of how this chip went and the 
reports tnnt were made :!i< the log, ot cetera, oven In the 
face ol '■ t;.esses estil/Ii.g th t t’ ere was a void space ahead 
ol tli’: particular box. In your opinion could teat have gone 
through that voyage w’Ln a void spot, 1 r. front ol It all the 
time during Ine w ole voyage? 

A do, sir. 
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./heeler 

Would you ha no i-a»d tne noise down there, some 
clattering around?. 

air. ¥o. Ja hrvo nonrd those cosea 
rolling a tout on deck as tne ship rolled and pitched and It 
wo • 1 1 d have done damage to other cargo In the area. 

W --iee’ng those pieces of wood that you saw In the 
Pictures, is It possible that tione pieces of wood could 
have been used tu shore it? 

A It is possible. Then the pieces would not have 

mo ed. 

TliS COURT: Anything else? 

‘■•d. dlllhhjo: no, your Honor. 

MR. LACOFF: ho, your Honor. 

J.h’h CoUKT: Thank you, sir. 

(./I tne as Excused) 

MR. -’HIELdC: The defendant rests, your Honor. 
THE COURT: The ship recta, uo you also 
i--t or. th.. tnlid party claim against the stevedore? 

MR. oHJShdh: Against the stevedore, yes. 
rlh 1 . COURT: Tne case Is w'th you, Mi-. Testa. 

hR. TECTA: At this poh.t I'd 1 »ke tu make the 
peremptory motion, your lienor. 

.'ho COURT: All r'ght. 

,1 '* * t "‘" iA: Could you jet tne jury go co T can 
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tnnlce ’t In opoi count, your Honor? 

~ THE C0URT: A11 r , ght. ;Jo can take a five-minute 

recess at th’:: point. 

(ihe jury left the courtroom.) 

lih. TECTA: At thin time,your Honor, I move 

to u 1 :•!«» r: the tn I rd party complaint and for a directed 

verdict In favor of the third party defendant International 

Terminal Operating Co., Inc., for the following reasons: 

nrat of all, on the testimony of all the witnesses produced 

by the plaintiff, Mr. iioHauro, Mr. Hiatt, Mr. (loch, Mr. Menosky 

arid Mr. Vosk, all of these men testified that at no time did 

the stevedore touch, the longshoremen or the stevedore 

employees touch this particular stack of cases which ultimately) 
fell on the plaintiff. 

THE COURT: That is the very cor, plaint, they 
shoulu have touched them. They should have done something 
about thorn. They ti.oulu have removeu the danger. 

Mh. TECTA: Your H.nor, may I be heard? May I 
finish my motion, please? »' 

l hh COURT: I or. indicating to you that in that 
pert i culm aspect of It, It seems to mo that 11 has no 
relevancy, because suppose they dlun't touch It. 

i--h. TECTA: May I f1..1sh my motion, your Honor? 

« 

I don't propo e to engage in argument with you. T wish to 
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my mot'ur. and ssato n»y roar-orji? for ’t, if ] niny. 

lilE COUhT: Go ahead. but I am <ndlcat<ng to yoi 

r,ow Uuit l«»vea me completely cold because T don't 

what reirvansy !t ha:-:. 


j-.I.. TEr/l’A: Kay I fir f ah, your Ho {.or, ana ch 
lilt. COUR1: fon cati f r*::h ns many t”iusc asj 


en -- 


mer. a a you war 


ar.d T couldn't care leas how many fmes you want to ao this. 
But fto ahoaa uninterruptedly, go ahead and finish your motion. 
If you don't want to hoar the Court's refl-ct’on or. th’s In 
t:.e hope to ar-s’st you In ft ;ur!n.; out what the law ’a on this 
case, you go anead and do whatever you want to ao. 

hh. TEhTA: If your Honor please, I'd be very happ;, 
to hear the Court's comments but I'd 1'ke to be able to present 
i..y motion first before the Court comments. That's all I am 
saytn^, *f I may do that. 

THE COlihT: Go ahead. 

Mb. TE-ITA: The witnesses *p tr.ls case have indi¬ 
cated before, all five of them, the plaintiff and Iris fou^ 

»!treason have testified that at no t'me did they touch these 
races ivhi'ch ultimately fell on the plaintiff. 'Mr. Vosk, the 
h'lo operator; sa’d that his hlio at t .o time was anywhere near 


that -- 


TiiE COfbT: I ren.ember th« testimony. I l.ope you 


are riot going to uo that 
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dU7 


I-.I.. TEUTA : I 


just want to review 'I slightly, 


Judge. 

He testified that 1 s h;io was fifteen o> twenty 
feet away vine:, tr. U aee ? dent happened. T:.ey ail testified 
taut 'hey d'drot touch It, they a'd not move It, they did not 
disturb it at any time, they did not do anything which would 
have caused those cases to fall upon the pla'ntiff. That 
is th»» testimony of the pla’ntlffs witnessed. The only 
testimony we have to the contrary, ano there is no factual 
testimony on benalf of the shipowners ? nd the thi rd party 
pla'ntiff, the only testimony we have Is the testimony of 
Captain .‘/heeler m.o has test'f'ou here with respect to the 
safety nnu honltn regulat'ons and wi.o has testified that if 
tne palletized cargo was supporting these cases, 'f the 
palletized car ;o was supporting these cases, ar.o that's all 
that was holding them up, then *f the stevedore removed one 
palletized cargo they woulu bo removing lateral support which 
'would can e 11 to fall. But the testimony in this case does 
not show that tne pnlletl"ou cargo was, i.. fact, supporting 
these cases. The testimony Is to tne contrary by those 
various witnesses who say that It was anywhere from eighteen 
Inches to two or three feet separating the palletized cargo 
fr.jm these cases which fell on tne pla'ntiff. So that there is 
no testimony In this case upon which tnat opinion of Captain 
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Vlheeler could bn baaed. All he was say Ins that, sure, ]f the 
palletised cargo was the only support of those cases and you 
r™ovo It, they are go'ng to fall. Hut there was no testimony 
In t.-s case that the palletised cargo wan the fact - 

ThS C0UKT: Kor ,!i there any testimony In the case 
that anything caused th» cases to fall at all. if you take 

that attitude of it, then you say the accident couldn't have 
liapper.sa because the pin Jut iff cays they foil. 

;,i *' • TE ‘ VrA: Uut the burden of proof Is on tne 
t 'id party pla'ntlff to show that the stevedore breached 

Ua C0n ; ! ' 3 ‘ :t or in some way did not perform the stevedoring 
rerveos In a workmanlike manner. And I'm saying that this 
burden of proof has not been sustained. By merely having an ex 
port come In here and say upon hypothetical questions that 
H the pallet I red cargo was the support of these eases and 
•f you remove the cargo the casea would fall, tnnt Is not 
enough, fr.ere has to be some factual proof In the case that 
the palletised cargo was. In fact, the only support of these 
a:es. And there must be sons- . oof that the cases, that 
wnon ti.e pallet!-ed cargo was removed the cases d'd, 'n fact, 
fall. Aga'n the proof Is to the contrary. The testimony was 
th y removed the cares nearest the case, the palletised 
ergo nearest tie cases, anj some jc minutes went by and eumc- 
Ln'ng happened. So they didn't fall because tho palletised 


5 OUT HE RN 0IST‘UCT COURT RERORTERS US COURTHOUSE 






1 

1 389A 

el/lf 389 

1 

2 

cargo was removed. That Is not the reason they fell. So 


3 

they have an export say yes , you go Jown, dig clown Into cargo 


4 

and If the cargo you ron.ove is the only support of some other 


5 

cargo you should shore it up; oth^rwi e, It, w'll fall on you. 


6 

doesn't make out a case on behalf of tno third party plaintiff. 


7 

This 's just speculat'on based upon hypo the tl cal quest Iona 


8 

which, 'n turn, are not based upon any proof In t e case. 


9 

That Is the point I an. making, your 1 Honor. What else is 


10 

there 'n this case? You have regulations that speak about 


11 

tlerln,*, and breaking down. I'd admit to your- Honor that If 


12 

you remove someth'ng that is tire support of something else, it 


13 

w 111 fall down. But there has to be proof of the matter. 


14 

and there Is no proof In this case. Wo have pictures In 


15 

evidence, there Is testimony by Copta'n Wheeler, who read 


16 

* 

the log entries Indicating that this snip had a stormy 


17 

voyage from the point where these cases were put on top of 


18 

t.uls pipe, which obviously it is uneven, just by looking at 


19 

It. Even Captain ’Wheeler said If you didn't shore up 


20 

these cn.:<*s evcrytlmo the ship pitched the cases would slide 


21 

back and forth.. These cases d'a not so. Ido back and forth. 


22 

There ’s no record the log entry testimony that the cases 


23 

were, in fact, secured. This was read by the chief officer 


24 

and In the log entries at the ports, the var 'our ports prior. 


25 

the carpenter.) came aboard uu Lnere .vu shoring ana .recur'ng 
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nnd the hatches wors secured by menu:-; oi shoi Ing, yo'<i Honor . 
There Is testimony In the an so that these very bon ids under 

this constitute snoring -- 

ThS COURT: I am colnc to gl ve you two m’nutea more 

nnd the:. 1 :mi going to rule on thin motion. I'm not go: ng 
to listen to a complete recital of nil the testimony In the 



Mh. TESTA: I nm only saying that there Is a com¬ 
plete ano total fa'lure of any proof of breach of contract 
on the part of the th’rd party defendant or any breach of an 
obligation to perform the stevedoring services In a workman¬ 
like manner. And absent such proof the third party plalritllf 
has not sustained Its burden of proof and the third party 
complaint should be dismissed and I am moving for a directed 
verd’ct on those grounds. 

THE COURT: Oer.led. 

mh. LAYOFF: Kay I make n motion, your Honor? 

THE COURT: Yes. 

KR. LAYOFF: Your Honor, T move for a directed 
verdict against the shipowners on the Issue of unseaworthiness. 
The defense and the only defense offered to this act’on by the 
shipowners ’a that tne lateral support of these cases was 
removed by tne stevedore. Their expert lest'fed that the 
:i.om'-nt that lateral support was removed there cam:* ’nto 


SOUTHERN OISIMCT COURT REPORTERS U S COURTHOUSE 









el/If 


I 391A 


existence an unstable ana unsafe condi t'ori. Twenty-five 
minutes to tn’rty minutes passed before these fell, lln- 
seaworth* nesn does not require notice, It doesn't require 
knowledge, It only requires a condition. Fi om the mouth 
of the sh 1 pownor• s: own witness, he admitted that the moment 
the lateral support was removed there was an unsafe and un¬ 
stable condition. Therefore, T move for a directed verdict 
oil the '::uo of unseawortM ness. 

THE COUhT: But it could be damnum absque injuria 
l’h.^ right exlsteu but he, himself, was a hundred percent to 


fault 


f-.R. I,A'.OFF: I don't tin nk the claim Is claiming 


that the pla ntlff was contx'lbutor 1 ly negligent in any way. 

THE COURT: On, yes. They are claiming that he by 
hlr own conduct contributed to the happening of this accident. 

Iih. 1/COFF: That is not my understanding with 
f-.r. Chielas. He may have claimed It as a defense, but I don't 
think he ts raising It hero. As a matter of fact he is 
w ’ thdrnw' rig coritribu tory. 

THE COURT: 1 don't remember who made the requests 
here, maybe they are Mr. Testa's requests that went into 

4 

this area. It. any event 1 will reserve decision on your 


mot I on. 


•••K. hdlEhui: /our Honor, at tins tune T think 
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•'l/lf i9?. 

I have to iinko a pro forma motion to dismls. the pla’nt'ff's 
claim for fall'ng to prove a prlma fade enso. 

Til 1 ’ COURT: That I .v* 11 deny. The only remaining 
aspect we nave then *r: the defense of the stevodore. Er'ng 
the jury In, please. 

(The jury entered the courtroom.) 

THE COURT: V/e are at the stage of the proceeding 
now wnore t;.e pla'ntll’f has proaeeaed with the testimony that h 
desires you to dec ice the case o:. and the sh’p also. And 
now w' th i*«r. Tecta on behalf of tne steveaoro. he will produce 
any evluence that they desire to produce at this time. 

V I C T OR P I I. T 0, calico as a witness On behalf 

of the Tn’ru Party defendant, inv’ng been first duly 
swor. , was examl.ed and testified ns follows: 

DIRECT EXPIRATION 
BY t‘A \. TECTA : 

C i‘ir. I into, wnat is your prose.it occupation? 

A Task force coordinator for- the city planning 
counsel of the City of Kohokon, Mew Jeisey. 

C Will you speak up so I can hear you back here. 

A Task foi co coord a tory for the city planning 

eo aisel for the City of Hoboken, Hew Jersey. 

Jiow long have you nnu that occupation? 

A Lii, I'd say close ,.o a yer. 
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Pinto-Direct J 93 

On May jO, 19f 1, whot war your occupation? 

What was the date, sir? 

I'm riorry, March 30, 1071 • 

hafety man foi I.T.O. at M.O.T., Bayonno. 

Uu that nay was there a ship in port there callcJ 


the Greer. Port? 


Yes, there was. 


o'd you go aboaru that si. ! p? 


Y s. 


On March 30, 1971? 

Y 3 s, I d'd. 

V/hat were your dut'es as safety director for 


I.T.O. on March 30, 1971? 


A To 'nspect the snip, to see If there were any 
dangers, hazards, to make sure that the snip was safe for tne 


men to work. 


D'd you go into every hold and hatch on that ship? 
Practically every one that was working, yes. 
n'd you go Into the number four and f've hatches? 
Yes. 

d’d you see a cargo consisting of three cases 


stowed on top of some pipe? 


Yes . 


YilS COUKT: I l.nought It wa> fo r, Mr*. T'-sta. 
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Pinto-Direct ’ yy { 

Q Tnroe or four eases, T'm -orry. 

jliK COURT: U’di.'t you say there were three In 

the Picture and one out? I th'nk you crocs examined. 
imR. TECTA: All rlgnt. 


Q " !J you 08B 3 C8r ~° <"• cases stowed upon some 

P’pe In eHher the numl er four or five hatch? 

A Yen, I did. 

C Old you see anything shoring oi brae Ins that 
enrso or. Kerch 30, 1971, when you went Into that oh Ip? 

A Yes, I did. 

Q What did you see? 

It was shored up arid secured co the car»o would 
iot shift or move. 

Q When you lookeu at It did It look oafe to you? 

A An I lookeu at It, yes. 

Q old It look safe so that the longshoremen could 
>;et down there n.,d .votk removing car 8 o? 

A Absolutely. 

Was there any other cargo *n that hatch? 

A Thorn were some pallet »: e J cargo In the wings of 
tr.e ship and it. was KO.V.c ’n the square of the ship. 

Q What are P.O.V.a" 


Trr-.t Is Personal Overseas V hides, owners' 


ven ’ (.• Jos 
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n nto-l)l rod 


ilow dore was this pa] lot ’ rod cargo to these four 
cnaea that worn stowed on top of the pipes? 

A I'd aay about a distance like this?, maybe, 

eighteen, twenty inches, something to that effect. 

0 Was any part of that pallet; I rod cargo up against 
those cases or holding them up In any way? 


What was holding them up? 

The shoring was holding the cargo so It wouldn't 


be n.oved r.or would It sn’ft 


W«U yo i describe what Uia t shoring lookea like? 


describe the boards and how many. 


Two by fours, two by twos and regular dunnage 
wood, whot we would call dunnage. 

How was it constructed? 

r Well, tnere was a fence, I think It was separating 
foui from f.e because It was more or less one complete hatch, 
four and five. You could go ti.rough one hatch without 
:o'ng up on deck ana coming down again from number four and 


five ha tohe: 


How was the shoring cons trueteu that you say was 


holding up these cases? 


Yer, the shoring was holding up the cases. 

How was !t holding them up? What posit'on was it 1 
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p-'i.to-D* root 


Vh, ' r " *** u I' r 'CWs and yo , „ nt i the fence 0 „ 

n,Cl *' W " ,Ch 1 th "’ k •«*«»«* =e,,-,rnt.„ n number four from 
number tfve and then there woo pieces of shying, I aould 

S ° y WOO,i ' PUt ’» thSt " the jury could understand 

tnat » - i:} * !‘°:th!a way (indicating). 

4 - do you moon by "this way"? 

ibe ah<p was 1 n on tnfr. r, Utc. 

Q :;o ’/° u moan fore ana aft? 


Yr ::. 


I ** Wp,fi tb08e P' eo «» or "ood between tie cases and the 
po 1 lot 1 ”'*d car^o? 

1 WU1 to11 yo " what happened th«re was that 

U ‘° 7 WGre “ a ' lGd 10 th0 ca ™ 3 - If you hate a picture, I 
| could just show you what I mean there. 

B toie wo set to that, having made this inspection, 
d: U you then go on about your duties? 

A y os, I did. 

" Tne *' GXt day * wMc “ wac Matron 31, 1971, were you 
’formed that sometime during that day that accident had 
t.apponed ? 

t 

7os, I wao. 

* 

'v where wore you at that t’rne? 

' I was on dnot.'ier ship that was In the port. I 

a ' U ’ * ,r8e fro ''- W" «nHed states lehor Department. 
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el/if Hrito-Direct, 397 

he war a con.pl 1 mice officer. 

When you were notified of th’a accident, what 

u'd you do? 

A I immediately made way to get down to the .ship, 

l. Did you go? 

A Yes, I went to the chip. 

Q ’Were you told wh^re the accident happeried? 

A Yen, tney told me it was number five hatch, 
f L>'a you *0 down there? 

A I went down with Mr. Morse from the United States 

L.bor Department. 

C I now show you a photograph, thin 'a 1 la 1 nt1 if's 

Kxiilblt 7* When you got down ^nto toot hatch, is that what 
you saw? 

A Yes. That is what I have seen. 

Q How soon after you were notified of this accident 
d’d you go down 1 r. that natch? 

A Oh, I figure -- I understand the accident was 
about 9:oO, is that correct? I'm not cure. 

Q How soon after you were notified did you go down 
’n the hatch? 

0 

A Wherever I was on the other ship from there, maybe 
half hour, ti.ree-quarters of ar. hour I wa. there. 

Q j j’rect your attention to t,..e wood, the boards 
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P' r.to-L»’* rect 


that you roe underneath those cares. I ank you if tnat is 
the shoring that you saw the day before that was hold'rig 
those car es up. 

I truthfully tell you tr.nt It war the snoring 
fron. what was holding up those cases tnat was piled on the 


c teel 


I show you a..other photograph which 's Exhibit 


'l and ask you if that 4 s the way It looked after this accident 
wnen you wore there. 

Tnat Is the fencing tnat came down when these cases 


cane down, yes. 


answer. 


T arii referring to the wood -- 

M\. olilELDG: Your Honor, I u.ove to strike that 


THE COURT: He wants to know about the wood 


I at:, ref err’ng to the wood that Is under the 


cases. 


A That Is the shoring. 

y That Is the shoring. Is that the same shoring 

that you saw in an upr’ght position, the day before? 

Well, yes, H is the same shoring because this 
here shoring would never be laying In that 'tween deck if I 
ever made a visit to that sh'p because they would have to 
remove it. 
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Pinto-DIroct 


Q I now chow you another pnotograph, Exhibit 6, and 
ask you if the wood that Is under the oases In that photograph 
Is the shoring that you saw the day before. 

A In this picture here where you see this here 
nail as I stated before -- 

MH. SHIELDS: Your Honor, would you instruct the 
w*tress to answer questions, please? 

THE COURT: Yes. Listen to the question ana 
answer the question. 

(Question read) 

A Yes, it is the shoring. 

Q Would you point out which wood In that photograph 
Is the shoring that you saw the day before In an upright 
position holding these cases up? 

A See — 

THE COURT: Torn it around so the jury can see. 

A Ac I stateu before, os you see the nails In this, 

I think It Is a two by four or four by four, that was nailed 

into the side of these cases that would hold them In place so 

that they would rot fall. Till;: here shows the nail In It. 

But th<re was many more of them outside of this. That Is 
« 

the only one T see in this picture. 

THE COURT: Put an L on that to ’nd’cate snoring. 
THE WITUECC: Yo j want me to mark the rolls? 
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< - 1/lr Plnto-dlrect 

'100 

terk on S on the board that you * ny |* ,horln B 

ono any otbor board that picture u,at would const, tube ’ 
horfng. 

^ It la nil whoring. 

,«rk.an S on every one of them that you soy are 
shor'i.g boards. 

(WI Lr.es 3 marks) 

■'ould you do the sane th-ng tnese two other 
photographs, numbers four ar,d seven? 

(Witness marks) 

C 1 show you Plaintiff's E Mbit *; *,,h „ , 

UUU 5 Jrd ask you if 

there are any boards In that picture wh-ch would const, tute 

J-'noring? 

(Witness marks) 

° Al ° 011 the b ° 3rds those exhibits, four, five, 

1X and L ‘ evor ' that you have marked wt| an , ho , 

an «w, thece are board 

Luut you say wore used as abort,* the day before ,n an uprlgh, 
poet, on to bold those cases V, place, that right? 

That's correct, s’r. 

,vnr ' “ r * r ‘' or " ( ‘ with you at tne time? 

Ul '° n 1 W3a •"um.monod hy the Terminal manager -- 
Ar “' J01 U ‘° queGtJon - w '*u hr. Morse with you at tne 


A 

Q 


t ’me? 


A 


lie was. 


SOUTHERN DISTRICT COURT REPORTERS us COURTHOUSE 










- 402A 

ol/lf Hi.to-Direct i\02 

MR. LAYOFF: Cart we see It? 

( Pause) 

MR. I.AUOFF: T have no objection, your Honor. 

MR. CHIELDU: I object to It, your llor;or. It 
Is self-nervine. I have never seen It before, and Mr. Testa 
told n.e that he had no such document, which Is one of the 
document? which I subpoenaed. 

MR. TEUTA: If your Honor please, I object to 
that statement. I never told him at.y such thing. 

MR. SHIELDS: If I may be precise, Mr. Testa 
3 ave me certain documents and said that Is ail I have, lie die 
.ot say I didn't have the 

THE COURT: I don't wont any more colloquy on that, 
but I'm not going to rule In that area at all. It Is objectlor 
able as a self-serving declaration. 

MR. TESTA: May I pursue It a little further, your 

Honor? 

Q Is this a report made In the regular course of 
bus * ness, Mr. 1 1 nto? 

A Absolutely. 

0 Was It your duty as safety man for I.T.O. to make 

a report 1 n the regular course of your duties for I.T.O.? 

A Yen, sir. 

Did you make this report 'n connection with your 
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PI nto-D’rect A 03 


2 

duties iri 

the regular 

course of your duties? 


3 

A 

Yes, sir. 



4 

r 

I:; this re 

port based upon your own observations? 


5 

« i 

Yes . 

8 


6 

w 

A a result of an Investigation that you made 


7 

al’tor thlr 

accident ha 

ppenea? 


8 

A 

That Is true. 


9 


hit. TESTA: 

I’d like to 3 * 53 1 n offer ' t in evidence. 


10 

your Honor. 




11 


THE COURT: 

Tt Is no less self-serving than made 


12 

before. 




13 


hit. TESTA: 

But It was made In the regular course 


14 

of bus'ness 

• 

% 


15 


THE COURT: 

I w’ll still overrule Jt. 


16 


JVF. LASOFF 

: I offer It as n Plaintiff’s exhibit. 


17 

your Honor. 

It It not 

aelf-serving w’th respect to me. I 


18 

will oo !l 

now or when 

I cross examine. 


19 


THE COUFT: 

ho, at this point the case Is with 


20 

hr. Testa. 






hf< . TESTA : 

Is your Honor sustaining the objection? 


22 


THE COURT: 

I did. 


23 


MR. TESTA: 

I have no other - questions at this 


24 

time of thl 

s witness. 

• 


25 

Cho::.; ex a hi 

HATJON 

• 

n _ 
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1 

ni/ic Pinto-Cr 03 u 40 '* 

2 

BY N.h. LAYOFF: 

3 

Mh.LASOFP: I offer thin report In evidence, your 

s 

Honor. 

5 

ThS COUt.T: T nun tain the objection. There In no 

6 

quentIon here lit my mind that there In no charge nere of 

7 

recent fabrication or anything that co...ea wllhhi the exception. 

8 

There ' s nothing In there different than what the witness 

9 

testified to. 1 can't understand on what ground U 'c offered. 

10 

H\. TESTA: It is offeroo as a record made In the 

11 

regular course of business. 

12 

THE COUKT: It Is only offered to bolster his 

13 

testimony. I don't know why he has to state twice, once on 

14 

the paper and once what he said. It doesn't come under the 

15 

rule as I find It. hot every business document Is allowable 

16 

In evidence. 

17 

BY hh. HA HOFF: 

18 

Q • hid you prepare any otner documents contemporaneous 

19 

with the accident, hr. Pinto? 

20 

A. ho, sir, just that. 

21 

Were you Interviewed by a.iyone on behalf of your 

22 

employer contemporaneous or shortly after the accident? 

23 

A ho . 

24 

q ,/-;re you shown any other do uments by hr. Testa 

25 

prior to your tostif/’ng h*.-re toco/? 
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nto -Crop; 


C Cati y° u t-cll us when on tne 30 th of Kirch, 1971, 
you first raw this cargo In the number four nr,a fi v e hatch? 

A I (Jhji.'t got the question. 

( < Wnat time ori the 3Uth, the day before the 
redder.t, aid you see this cargo? 

^ 1 nay It was about 7:j0 >n the morning. 

Q 7:30 In the morning? 

I u.iGd to start at seven o'clock ir: the morning. 

^ Wllon y° u started at 7: JO In the morning, were 
the hatch covers off the upper 'tween deck? 

^ At tnat part’culr time they were off. 

Q Ak 7:30 the day before the accident? 

A That's correct. 


Were the hatch covers off the main deck at that 


dme? 


main dock? 


'What k!..d of hatch covers were there on the 


"'hay were wooden hatch covers. 

They weren't pontoons? 

Yo.j, pontoons with -- yes, pontoons • 

What k'nd of covers were ti.-re on the-upper 'tween 


deck? 
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ei/if 


‘\o6 


Pi i»to-Crons 
..oil, it wo j the 1 regular hatch boards, 
t Hod n ny longshoremen worked 0 n this ship on 
the 2Qth of I*>rch, two days before the nocldent? 

It came In 1 hoi j eve In late afternoon. I don't 
think t;.~y started the ship. I'm t.ot sure of that, sir, 

* It wos the custom ana practice In 3 yor.no. that 
the longshoremen take the hatch co era and pontoons off, was 
! t i.Ot? 

• • 

t T;r-t Is true. 

Q The first time longshore gangs reporteu to work 
b0!rd , ' r " en fort war after 3:00 ir that correct? 

■■ 1 would say about 8:1 l j • 

Q That Is on tne jOth of March? 

A That's correct. 

ion aio saying before any longshore gangs reported 
to work on the 3Cth of March the hatch covers were off the 

mn'r, deck and the upper 'tween deck ana you could see this 
cargo? 

f 1 want down into tno hatch, sir. I was looking 

.‘or a P ;0 .\. tah’ole that was requested by the An.,y for me to 

see If It was on board the vessel. 

0 

Q bid you take the pontoons off? 

A ho. The chief mate took them off. The onief 
mate and t.o men on tne ship took them off, the crew. Cornet'me 
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1'1 r. to-Croat* 


a vessel would come Ir, and they did that. Some vessels 
wouldn'c, tt,o longshoremen would hove to toko then. off. Unless 
I saw on' that was hazardous on these here old C-js and C-i, 
Ships, I requested that the ere., take the botch covers off 
T they were dangerous for the longshoremen to operate and 


tak** them off. 


ihii 1L your Job * safety man not only to nee that 
the dangerous conditions were corrects before accidents 

occurred, but to see nfd determine the cause of an accluent? 

^ It Is both. 


: colder* .7 


h.a ppened? 


' Q 


blu you see .and determine the c.au. e of tnls 


hid I see? 

See arid determine or see or determine. 

I do.i't get the question. 

°' d you render an opinion as to why this accident 


Yes. 


Why did thin accident ha ppm? 

i-.h. -J'ThLlJb: I object, your Honor. 

THK COUI.T: r.us.t.a ined. 

h'd you make an 1nvest!got'on as to tho facts 


of this accident? 


I made the Investigation wl.tr. for.fcorae from 
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Pinto -Crown 


tl-.e Ur.'tdu t.Her Labor rtmera, who boa rood the vent-el, 
wer.t dow 'nto the eh ip with mo and wo Invest Iga tea and was 

told by hr. r'lyi.n, the hlr'r,; a.jeht on u,o plor - 

*'ii;. SH JELo.'.;: Your honor -- 
liir-w COUitT: Sus ta 1 noil. 

hi.. ..HISLDo: Coulu we please ask the witness to 
rowpond to the question? 

TIiS couh,i ’ : Yes. Don't volunteer anything. 

Q Whnt did you determine Iron, your own In. estimation? 

* Th * tdue t0 the trana *t of the snip i felt that 

t loosened the shoring and by some means or other that the 

• 0} r ‘u L‘- aay when the cases came down, and broke the 

boring all o\er It. Broke It right apart. 

C ' ihe oases broke the snoring right apart? 

A Vf ' 5, The cnaas right against the shoring 

: nd ft came right apart. 

Tf,en the CS3,?C toppled on top of Mr. DeMnuro? 

A That's right. 

Hk. LASOFP: I offer the report again, your Honor. 

nk. SHIELDS: I withdraw my objection, your Honor. 

t hi 1 . COUfcT-: Hecolved. 

0 

(Th ’ rd Party Defendant's Exi.IbJt * received In 
evidence as Plaintiff's S x h»bH 17 U. ev'dence. ) • 

1 a- k you to look at your report anci tell me what 
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el/lf P^nto-Cruas iiC9 

you sn'd ' n nn: wer to question 2‘j on the report. 

THE COURT: Watt a minute, Mr. Lasoff. T'ko It 
back. Take the report back. 

MR. LASOFF: I'm sorry, I thought It was offered 
' i'. evidence, your Honor. 

THE COURT: Yes, It la. Put take it bock. It 
's In evidence. You rend It. We are not worried about 
whether he can read English or not. What does he say there? 

MR.LACOFF: 11 While discharging cargo in the 

wing the cargo gave way and broke tnrough the shoring and 
fell on Mi.'s leg due to latent defect of stowage." 

This word Is "latent," Isn't It? 

A Yea. 

I 

What iy a latent delect? 

A More or less what the eye co^la see. And what 
I sew actually was what happened. 

Am I correct tnat you are saying, looking at the 
way that cargo was stowed, Mr. UeMauro or any other longshore¬ 
man working there would nave no idea tnat that cargo would fall 
down? 

A Absolutely. 

0 

0 The way that you saw that cargo stowed on the 30th, 

Ur: day before the accident, was tnero anything that the steve¬ 
dore, nr. t when I refer to the stevedore, 1 refer to Iriternatior 
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ol/lf Plnto-Cros> i|j.o 

Term inn L Opera ting Company, not a., individual longshoreman, 
or the nil 1 p foreman of I.T.O. or the ‘.etch boss of this gang 
could have den to avoid this accident. 

I A far as I could see 't that particular day, 

't looked secure to me. That Is, by looking at It I didn't 

go to It or feel ! t or shift or move around there. I never 
dto that to a.,y type of cargo. 

i t But id your eye and to the eye of anyone working 
tho*e, did this cargo appear to be stable? 

A Yes, definitely. 

I'iFi. LAYOFF: ho further questions. 

CW).:.': F.XAiilhATIOri 
BY FR. SHIELDS: 

0 Mr. Unto, where did yo i learn the term 
"later.t defect"? From this gentleman or from other lawyers 
in Vi is office? 

no . 

Q That is a legal term, isn't It? 

A T think so. 

Q ^ ia defense tuot 's available lo longshoremen? 

fl It 1. W(»at? 

i^ J 't is a defense that Is available to stevedores? 

I>th. LACOFF: I object to the word "defense." 
liiE COURT: You know, the witness talk:: very low. 
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PI nto-Cros;: 


J ca:, hardly near him. 

THE WITNESS: That Is my natural.way of talking. 

IHE COURT: T couldn't care wuethor it is natural 
or unnatural. I don't yell either, out when I am in court 
1 h--vo to speak loud so everybody can hear you. You just 
talk a little louder. I'm sure if you were going to yell 
to somehody In the hold they would hear you down there. 

THE WITNESS: That «a for cure. * 

THE COURT: Yes, T know tnat *s for sure. I can't 
rule on this unt'l I hear what you said. I didn't hear you 
nt all and I an. sitting alongside of you. Go back and let's 
hoar the question and I will rule on the objection. 

(question read) 

THE COURT: I will sustain the objection. He Is 
r,ot * lawyer and he doesn't pretend to be -- 

THE WITHE.JS: ho. 

THE COURT: Don't an: wer everything that is said 
around here. You answer questions when they are put to you. 

You sound like I am Charlie WcC rthy and Edgar Bergen here. 

Just watt until they ask you a question and start to talk, I 

and just answer the question. Don't say anything more .than 
* 1? necessary to answer the question. 

You sa‘d on direct examination that 'n your 
op rilon mo fdliljig of the cases of cargo was due to the 
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el/lf Pin to-Cr os.-: 412 

transit of the chip, Is that correct? 

A Yon, I stated that. 

Q A r.d you sat here thin morning arid this afternoon 
while Capta'n Wheeler testified. In that correct? 


A Yes, I was here. 


0 But you never said anything of that aort In your 

report, did you? Would you like to review It? Thin In 
Plaintiff's Exhibit 17- 


A 


In your 


( Pause) 

I stated while discharging cargo -- 

THE COURT: Wa t a minute. Did you hear the questio 

THE WITNESS: Yen, I hoard his question. 

THE COURT: The question is, is there anything 
report w..lch says anything about it happening because 


n? 


it was Yi transit or some such question? 

THE WITNESS: ho. 

THE COURT: All right. 

Q How long d'd you work for I.T.O. before you re- 

11 red? 

MR. TESTA: If your Hot.or please -- 
MR. LASOKF: There is no testimony that he retired. 
MR. SHIELDS: I thought he said he ret’red arid 
lie Is now work irig for th° Hoboken planning board or-some such 
entity. 
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PI nto-Croaa 


'Iii;;. COUP.T: All right, go ahead. 

Have you retired or a topped’working for Interna tloi a; 


Te rm 1 r.a 1 0 pa ra ting Cornpany? 


Mi\. LAYOFF: Tint 1 s a uouble question aid has 


completely different meanings. 
( D’d you retire? 


Yea . 


When d!d you re11rc ? 

Let me get this straight now -- I think It was 


in November of I 97 P. 


How long had you worked for I.T.O.? 

Three years, a little over three year’s. 

« 

Del ore I.r.O** did you work for another stevedoring 


compa ny? 


A Universal Utevedor ! r.g Company. 

How long had you worked for Universal? 

A I was with them for - a few years, 

n A few years? 

A Light. 

Q How long hove you been working on the waterfront 
for stevedoring con,pan’es In general? 

A I would soy around seven years. 

Q During tnn three years that you worked for I.T.O. 
how r.;a ,y accidents did you Investigate? 
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Ptnto-Cror?j 


I T Investigated practically every accident that 
occurred at K.O.T., Bryonro. 

Q liow ma ny f s that? 

A 1 can't give you that figure. 

Q houghly. 

» I have had a very good, excellent record at 
Bayonne. 

C Would u ho In the hundreds? 

In a three-year period? 

Q Yea. 

A Good possibility. 

Q ,l0N many Cerent chips dlu you board and 

ncpect during that three-year period? 

Wall, that Is a question hard to answer, but I 

' U anSWer U lMS ^ T had one ship, some 

'ys I'd have seven -bins „„ 

an ships, some days I'd have nine ships, j 

'n't tell you the exact amount of snips. 

Q But many, many ships? 

We had an awful lot of ships coming „„ ye3 . 

Q An ° ° Ut 0f these ships and all of these 
holds in the various ships, you are able to remember a place 
or shoring between three cases of cargo for a d'stance of 
Ightoen inches to other cargo, tint was your testimony, 


Yr ■ 3 . 
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1’! r.to -Cross 


'/ou ren.en.ber this eighteen Inch piece? 


Yes. 


PlO" . 10 ? 


' WOUW y ° U S, ‘ 0W U t0 “ °» one of those photo- 
jraphs? 

WU1 y0U PlMSe «»t question again to me , 

pier. . 10 ? 

V I win withdraw the question and rephrase it. 

VO, have been able to Identify an of the odd pieces of m ,o„ 
that are Pictured ,n these four Exhibits, namtlffa 8x , !bUs 

5 ’ 6 ” nd 7 * 8 3i ‘ 0r,n6 thn WU1 ^ used to secure the four 
cases that we ore talking about? 


Yea. 


eighteen Inches. 


■" h0W "' e th5 0, * htee " P.oce that you found. 

MI-;. TECTA: I object, your Honor. 

Mh. LASOPPs There 1- ,n m «., 

e i,o testimony about any 


THL C0UhT: The eighteen Inches comes j n -- 

THR WITKE::S: Thnt the distance from the 

pallet!ved cargo and the shored carmo thm 

s ° that was secured by the 


■ horing. 


SMHLUU: Your Honor, my understanding was 
that there was on eighteen Inch piece of board ,n between 


that space 


Yhh COURT: Apparently you are 


the only one 
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Plrito-Cro.a 


O . rJ - W 

who understands that. 

3 M ‘ - :; “ IEU,S: The " 1 »'»*„ the question. 

1 THE COUhT: T’m .um , , 

" hp »"» talking about Is 

* the . G I** Cf? wne eighteen incite. bm n r ~ 

liUl> ° f cours «» our recollection 

doesn't mean Onytnlnts Tt- i =, n 

g ' Tt th0 J ur / that will recollect 

.vh.Tt h!s testimony was. 

Mh ' :;tiIEUJS: 11 ,s r,ot tiie t'n.o my recoiled 

t.on hat boo,, faulty, your Honor. 1 apologise. 

THE COUHT: 1J><J you Hear the way Capta 'n 

Wheeler described how you put the beam up to the celling, 

| et coter o, ana pushed it in? 

THE WITNESS: Ye3. 

Vi,S C0UKT: Wan there such a beam here? 

THE WITNESS: Let me see the - 

JJ 1Ih ‘ C0UfT: when you went to look. ' I 

im WIT!;ES: ‘ ! thero «»»• That is what they 

call mom or ir». r> n r - *. . , I 

n re.uS of a stanchion. 

Tns COUHT: y 0 u have to explain everything. 

If you just anewer yea or no, you'd probably be home now. 

THE WIThSSS: T w , ;ih j coul<1 . 

T'.K COUHT: Co do 1. Thero wau a beam going up 
to the deck above com'ng down to tie- floor of tno deck below. 

Waa that purlieu up aga'nat these three oaaea? 

WE WITIIKMS: it war adjacent to.lt. 
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RJ r. to-Cross 


’U7 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


ltl ~ COURT: Or four cases whatever it way. 

ThK WI TNSSS: 1 ca n expla'r. it this way -- 

ihS COURT: I want the jury to understand It. 

Til:’. WlTi-JESS: In other words, th* support that 

the juu 3 e taiidr.; about, it extended life from down below 

here rr<* the ground and went up to the ceiling of the 'tween 

ciook. Ana they cut It a little longer so they will hammer 

U Uit Si ’ e W ‘ U sta y secure. Anu that is what the judge is 
ask'ng about. 

J,l:i uOURT: .7a > that up against the four cases? 

Til'd WITMBSfl: Yes. 

Thi- COURT: Was It uni leu In any way? 

V.ir: .7ITWE3d: The dunnage board was nailed to that 
stanchion, or that piece of wood that was upright. 

T:,S CCURT: Tnere were na'lo on the bean, or what¬ 
ever you call It, ai.d also or. the other end nails on the boxes? 

Tu-. WITMBS.J: Yes. It war nailed Into tne boxes, 

sir. 

Th’R COURT: All rt ;ht. 

T understood you to testify, anu i f I am 

wrong correct me, that this Exhibit 1Y Is the only report 
you made and that you never discussed It with anybody from 
I.T.O. after the Investigation, 1 .- the t correct? - 
A .oLody, sir. 
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•ej/]f Pinto-Cro:. : 3 

<< ::o L-.at you havor.'t discussed this case with any¬ 

body s’nee harch 31, 1971? 

A i.o. 

iiK. diilELL/d: Thank you. 

Yi;:C COURT: C-n I ask you just out of curiosity, 
r!r - You u: on a term wnloh I didn't quite follow you. ,s 
you used the term "latent," what does that mean to you? 

1>- t something you can ace ox‘ something you can't see? 

• • 

THE tflT.-iEUS: You can't, something that you see -- 
no, that you oar.'t actually sec it more or less. 

T;;E COURT: I thought before you said that It was 
sometii rig that you can see. 

Ti 1 c. ./Iri»nod: I.o, tnat you can't see. 

1HH COURT: That you couldn't see? 

THE WIThEo.S: Yes. 
i-.R. TKoTA: wo other quest !or»3,sir. 

TitT COURT: That's all. 

(‘■Itness Excused) 

I-.I . .‘../TA: I have another witness, your Honor, 

nut in vi vw of the hour 1 don't know If you want me to start. 

Til*. COURT: On, yes. The hour is only twenty to 

four. 

f A U ij J * K i£ K L E R, called as a witness 

On be..if 1 f 01 tiifi ihlrd i.erty o fanoint, haying been f 4 rst 
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Pl/l f 


KGoJor-uti ool 


-on,. .. eu a „ d tB3lI1 ,„ d aa fouow ; 

3 t)If»ECT EXAMINATION 

4 By. Ml. TESTA : 

l ' J «h"t your^up-aion, 

1 ,i marine consultant. 

7 

;mi G tot- 3 for the benefit of ♦ 

3 | 01 the court and 

JUry yo ' jr 9 *P*nence over the v , , 

> ■' -i your background? 

A 1 started to ana n, 

i " " 01aj,i?!r y soainan »n 1932 

? _ 0 _ • ck 

:* ,;om,,,ny had 8 to a ran 

J 01e ^* 01 u, sr; , dB or _ ndmate . 

I J won th-it com e«?t 'll-,/! t 

e, t and 1 eai'.e aahor*. ./ h »r r „„ 

I ca/.-.e a chore r 

w orkpej n -• n i ^ 

“ C loi, 2 n ^Oi cman, a winch driver, hate 1 hn, 
a aleri,. , • *»tu. boas, « chock, 

' stevedore, „ etevcoore, a.a.atant pier 
3 up«r’ntetido n t r, r , friy , „ 

’ * ,,op cu P° r tnte,id^i,t. and then i„ 10i6 

1 m '‘ travel fr.g atavedor*,^ suparvl .or fo~ t, 

, . ^ "• or ‘O' the company 

'"' e “** “°" Bt ° f Cnrad - »■« too un-teu J.ates. I re 
l-laneo tins job In ..pr'l of , 

19,5 l ° “ 0 ' tl the John W. McGrath 

**"«»> »t that t'me war or# of _ , 

01 the largest 

^ n , M ... thb world. .. 

n - , or thelr ,, W Ton, opsone Xn October of 
-^-^3 9 T wn:: i»< /i A 

Cor P ”° ,dent 0f °*»*'«tlon. of the McGrath 

Corporat ion am , v , 

'—d tho.r When, uw:i( . u , ub ,, a!ary> aj , nt , c;ua 

.jv. 1, . i rnr 1 , | M , , , 

J “• Lh1 - -J° b ’1 Cctobhi Of !1K| tn -r j 

-t-O* to go Into the 
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Keolor-uirect 


* • - V/ 

marine consultlnm bus I no * t 

Ilor 1 »a" In that business 

fot seven years and after .an eten.Uve survey of the 

American President i)tenm"i- in r^n , 

P ° n,p ‘- ,,y 1 WonL to Cal' fori. la as a 

v.ee president or the stee.ssMp co,„pa,.y , r . charge of tentlnal 
P-- or,, woiidw’de. I resigned tnlo JO b three 

£ 1?! lof | On L/' n conihpr ~ > 

31-t., ana came back to hew York to 

resume my oo/,suiting buMn«^ a„d r n™ » 

r, u ana 1 have been a marine 

consultant ever since. 

I'U. feeler, have you been sitting here In court 
1 '“ t0n ’" S 10 t,!= testimony of the witnesses ,n this case, 


Yes . 


*“ ‘ iC ' nrd 0,0 " lt, ‘ OS3B = testify to the manner 
“ h,C '* L "’ :! Snre0 “ no *» on expert, will you tell 

U! ' Pr ° Per " a, ' n * r Wh,c,! ‘>-000 cotes should have been 
•noweu on top of this pipe, and I a„, talking now about the 
Pipe reflected Plaintiffs Exhibit 7 . 


question 


^' 5jiiIF:LJ - : 1 objc.-t to the form of that 
VIlS C ° U1 ' T: U a " °P’Mon. It , a not phia:jod 


00 ° Pln!0r: ' bUt T »» «■ auk] tig for opinion 


testIraony. 


r’iSi.t? 


Kh - “ 1 otklng for his opinion-. Is that 
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I Ti!R C0UM: 1 -'ll a no, H. overruled. 

A 'Ibose oases, I would have stowed these cases or 

any -- 

iHh ° UhT: Wa,t a n *-':uto. Wow we are In a 
Afferent area, hot what you would nn.e. L.sten to the 
quest ton. 

(Question rend) 

• The pr0per »tow these cases' would have 

-on cue case on top or the pip/ u ,e text e«o on the decK 

®-1d. o. it, maxing a w'uth of two cases. The third case 

,n tOP ° f th ° f ’ rrt Car " *'* <** fourth case on top of the 

" COnC1 C ' ,:5 «> V/i.^Ch WOUld tT VO VO’J t ujn , i i 

o ve ioj two ptles or cares two 

■ o' 1 loi tlie four cases tnstpnH nr r 

' teod of four cases running right 

tratght up on tnelr narrow w’dths. 

Should t..ere have been any dunnage or flooring 

“ °" l ° P 0t th0re p ’ pos the cases, were put on 

Mr. Keeler? 

A Absolutely -- 

*• 3U1ELu - Ji •**>’" 1 object to the form of the 
antlon. Thl- <c Hr. Keeler’s opln-on. 

TliK COURT: .Net only that, but It | a a leading 

1 t'on of your own witness. I H U »”*es' vou «i 

u 10 e.. t, you get opinions 

froii. h’n. nr,u a].o don't lead him. 

i/,n y° u gWe us your on«ri*o-. a- •„ ,n *■ 

j n u.i a.. t,o wriotnor or not 
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a flooring made of dunnage or ron.c typo of wood so an to 
n.nke an even base on top of those pipes should have been used 
before the coses were put th_re. 

A Yes, I do hr ve an opinion. 

Q What Is that opinion? 

There Is t.o possible way of getting a stable 
base for those square cases on top of this pipe that you 
see In bundles here, without t..e use of a blocking or chocking 
wood or dunnage, and the dunnage does not have to run athwartsh p 
across the ship where you can't get at the face of the stow. 

The dunnage can run with the pipe at.d build trie edge of the 
pipe up which you can even see In the picture here Is very 
low and slanted. 

Q In your opinion should anything else have been 

dor 2.as far as chock'ng or shoring those cases was concer ned 
after they werepiaeed on those pipes? 

/» A./hat was the beginning of this question? 

(Question read) 

A Defl: iteiy. Whe.. those four cases were tiered 
up In a straight tier four- high, there was an absolute r.eeu 
for r fencing to go across there to keep them tnere on top 
of the s'- bundles of pipe. Those cases were heavy, they were 
700 pounds apiece -- 

Til!'. OOUhT: Walt a minute, hct'.j not get Into that 
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7 CO pound bit. don.t know the we-gm of any of the. 

eXCePt °' ;e °" d that " ar 1230 ***—• Only the lawyers havo 

he#n t0ik!r,,J har * ab0Ut 700 P ound9 - Nobody else. Subject 
to th«t change, „ least two of these cases were the same 

S ' 7e - ^ W3, ^“ 18 °* " *«»- -no- -hot the smaller cates 


we 1 gheu, 


I-.ead t..e quest*on. 

(question read) 

Tib] COUIiT: >j3 \r t e>,h 

J 1 n “ k y0u something? A) e you 

wanting him to assume that they are four tterej or the 

" M/ *" C ' Jn3!il ” «■* t-0 .-operate ones „Uh one 

top of tiie ot.'ier. 

r ' R * r "" TA: N °’ tiie way hf? heard the testimony. 


'/our Honor. 


TJH COURT: All right. 

:HTELU£: V0ur "“non. I will object to any 
ouectionc banco on the way ho heard the tet.t1n.ony. 

T.UB COURT: We will indicate that four 1 a tie, 

on tup Of tne other, tto you remember the question now? 
Ti.'K dri’.JE.-iS: y ea . 

T,,S COURT ; *A11 right. 

ih<ir ° Wa ‘‘ 3 n °° d f ° r 3 *'>d hy way of expln 

0fl 1 Wn ‘ **°—*"* t0 e ' X P lnln that the pipe would not 
tU 1 ' '^ ?{y Uor a stnhJe bnne heeause. there « 3 no thine 
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5tabl ° 3bout f,v « little bundles of pipe of different sizes 
ar.d different we'ghtn. 


kfi. SHIELDS: Your Honor, T move to strike his 
answer. There 1:3 absolutely no testimony about a rickety 
Her. This Is something concocted by the witness. 

COURT: -strike out the rickety part of It. 

He Is showing the jury the picture at the same time, so 

tlv.t what you are saying In effect is the way these pipes are 

depicted lr. tr.e picture. 

THE WITNESS: That's right. 

Would you continue with your answer, Mr. Keeler? 

•* What was that? 

Did you finish your answer? 

Yes, I finished. 

;tll right. You were here today when Captain 
Wheeler wont through the log book with respect to the voyage 
af this vessel and the pitching ana Lousing of the vessel 

and the heavy seas. Do you have an opinion as to what would 

irpperi to tnare four cases stowed one on top of each other 

n that kind of weather If they weren't shored up or properly 
ecured? 


A 

Q 


A 






Y^s, I do have an opinion. 

What is that opinion? 

W'.. 1 , Regardless 01 whether there was pallets 
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' alo, ‘S’ !de them hold 1 ng then, there, lr, the type of 

I -'bather the t th's voeeel went through with force seven, eight 

Wnds; with bee* seen end the watch officer's notation that 
the vessel was rolling heavily, those haav { eases would have 
pounded through the cargo tnat was blocking then. If they hadnJ 
been shored. They must have had a shoring on then, because ] 

they were h'gr. and the ,pe plus the four csoes put them 

pretty well up In the air. And 1 don't know exactly what 
"as alongside of them, but no matter w.at was alongside of 
them. If you didn't have a fence In there those cases would 
have beer, working on that other cargo, because that cargo waa 

n ° L 11 ’ a " 1 u r<der::tar/] the way the ah<p wac stowed, 

'n the square of the hatch they had automobiles. You can't 

Mock cargo against automobiles. It Is Impossible. The 

automobiles have KOt to «»!*•»•/ h-r *-i 1 

J co SL, ' y themselves and the cargo ,hy... 

to be aiioroa. 

'Vh. SHIELDS: Your Honor, |.;r. Keeler Is ago In 

SO ng a little beyond tne record ti,« s. . . 

A,l *° testimony of automobile 3. 

I recall, there was testimony of one jeep. 

i-.h. TBM’A: That Is an automobile, your Honor. 

LA.TOKF: Your Honor, l„ his own deposition 

of h!s mate there was testimony that automobiles were loaded 
1 " the four and five hatch. 

ri.n corn,'!: I am going to rule that the jury can. 
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U- their recollect ' or. Is ar I would expect It Is, could find 
that there was ,„ore than one car there. It la up to the™ to 
the find'rifi, however. 

** aould you c °ntlnue wit., your answer before you 
were Interrupted Wth respect to the tanner In which automobiles 
nud voh’clor- are chockea? 

A Yes. Automob'les and vehicles are, they are chocked 
•with wood and then they are lashed with either, i : , the ship It 
can he rope or wire rope, steel cable. And you crib the cars 
first. You put two 2 x Us down the aide of the car alongside 
of both the wheel::, the front wheel and the rear wheel. You 
take a ctro,.,; board or another piece of a x 4 if you want 
to do It the expensive way, and put that long board against 
the front of the two tires In the front. And naU It down to 
the two that you have alongside tl.e tires. That lifts that 
board that you put across eight Inches high and forms an 
effective chock that the wheel really can't go over unless 
tint car got a good jolt. You do the some on the rear wheels, 
those two ride timbers that you put down are sitting behind 
the rear wheels, you ink- another timber or another board 
■f you got the bumper room over the four inches and the exhaust 
pipe room where the tall pipe comes down, sometimes you have 
to put a board In there auu you chock that ho rd against the 
curves -of t.v two rear wheels and you -pike that down onto the 
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two side boards and you effect-voly have the auto sitting 

" Cr ' b - ll0 "' the cr,b 10 0 aleel dock. You can't nail 

the orb 10 the dock. You don't have wood there. ,• ricl you 

“"t lMn U,e " UW « h °l« *•'. 01 tttrig In ltd crib, you coot 
lnc. it to something on the ship that Is permanent anu will k e< 

'■ 3,,J the cr,b r1 * ht «>«re. The cr'b keeps Lho car from 
rolling on its wheels against the Inching or sliding on the 

deck against the la-hlng to where t,ey could loosen t,.e lashings 
«P e-ther by going fore and aft ir by go-ng ’sideways. That 
'a the way you lash and secure an automobile. And for that 
reason you cannot bring cargo up to the automobile. There 

" 3 '’ GOt t0 b ° n r -‘ ,0 °- If «ie^ 13 any cargo that Is not 
stepped down fro,,, that automobile, like, one tier, two tiers, 
tlnee tiers, . jur tiers, five tiers, you could toko a chance 
on th* Ultimo- a fence. ..table, good carton cargo, barrels 
..tort with oi something, aru stop your cargo off, you 
would,.-t need a fence. But If you bring the cargo anywheres 

n ° ar t ’ ,0 ' :e ° ar3 ’ S ° y 10 a odove rue foot, you must 

have .a fehce or you will f,„o the cargo right In on the auto- 


I..ol» f lo.-t 


" T " ,Se Putoa-oblle.i would not be the typo of cargo 

Ut 1 "' 0, ' ,d ! ’ upp0rt or up these big cases, would they? 


'{fir. 


1 '*• IzxkU.;* about the Jiutcji.ob ? J.e:» thnt are there. 
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Q ‘ Would they ovontunlly have created a space that 
i.hey would have fallen 'nto, by moving the cargo that war 
next to 5 u ? 

A I didn't understand that. 

Q While they are work 103 again.a this palletized 
cnr,3o, would they eventually have moved 't so a r to widen 
that eight oei In oh space? 

A Mot only move it. It would take the draft part, 
probably, . j. ti.e weather was realxy 3.7 bad as th^y cay It was, 
b-3v.au:e :t would be highly unusual In a deck, a 'tween deck 
01 this type chip, would not be more than ter: foot high In 
! ts clear reaches, anu maybe not even ten foot. Maybe 
9-6 or 9-3. If you take a palletized load of cargo, the 
pallet measures six inches. Whatever cargo you have on it 
you are endeavoring to get at least 3 tor, weight on there, 
if you can, or whatever the product 'c. And a draft of cargo 
would normally stand as high as the ra'l of that jury box, 
from the floor, with the pallet under ! t. If you put two of 
them on, they are ;oir.g to be up In the air. But 't Isn't 
.normal that you would do that In a dock ware there was 
automobiles stowed In the center of the deck. You would 
probably have only one pallet load there and possibly something 
loose on top of 't. I don't know, I wasn't there. And then 
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i thoise cases would bo high -- 

rn. -ailBUW: Your Ho, or, I K0li . e t0 objQct 

th ' S 1,na oP tnBt t«ony "here he 1* hypotn,«., Ina that 

typea or ear®, have been there, when r.0,,0 or ua 

10 kn0 " “ i,at C0r2 ° wee there. m h0 door. x 
h;,vo t0 -trike out ti.at portion. 

*‘® C0LW: 1 “'ll take up to whet he aaya ro 

far UP Unt ' 1 1,8 cn ’ d - " 1 there/ I will a trike that and 

let the root rei„aJn. 

t)'jut who) ’ng or without securing it, the descripj- 
t'on you have stven aa to how thin car®, would have worked 1 

' U Wny ba ° k f0, th . your opinio,, would It have boon 
dons,hi- for two ship to cote In with thin car®, alttlng uprllt 
on top of those pipe:;? 

It would have been impossible. 

In your opinion, whore would there eaaes have come 
to rent eventually aa a renult of all there heavy roar? 

■•IK. MSOPP: Objection, your Honor. It haa no 
relevancy to the >asue. 

1/2 COUhT, If ha can *lva an optn'on 1 win allow 
it. 

Jl I have that a so in? 

(■ west ion read ) 

" 0 ii0 ^i oi., I to assume that there is a 
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fence shoi ’r,g then, or riot shoring? 


R-i. 4 d on the testimony you have hoard on an those 


I- 1 ^pos J r, the henvy sear. 


nm C ° UW! " evw r " ,ul »hout the testimony he hear. 
hoo.au. e he.,- been here from the be B 1nr.1n B . y 0 u want hi.,.' to 

nt 3 ur.,e for the purpose of this au^st'or n-.-.t t-■ 

qu-atioi. that tnere was no 


: : or I rig. 


Ye n. 


■ ■ orl ,,r J at least the top boxes would have been 

over on the other cargo, the palletized cargo. The boxes 

that were low enough to be ahorea by the palletized cargo 

would probably st’ll be < n their no-I for r • , 

position. I don't know 

whether they'd be stable but they'd be between that 
palletised ear iS o and the sum of the ship. But the ones up 

t0P they ' d *» *•«>" on top Of t.e pallet' sec c,r 8 o or 
a.ey'd hove Slid off that and were down between the pallet,red 
cargo and the autorr.oh ' los. 

C In y0ur “P’h'oh, sir. wnose obligation ,s u to 

r * # th ' t C81 ' B0 pr0perl * a towed on a ship at the loading 
port? Whose job and obi' ;at1on Is that? 

W ' 0Wi Your Mono*-, how many questions do we 


fa’.C now? 


T “ K U0UhT: tnat <„ more than one question, 

'••'.one obligat'd,, ,s It to ,ee that cor e o Is Pr operl 
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stowed or. a sh'p ot the loau'ng port? 

A After the loading ’a f.i’sheu? 


The vessel's 


II they sec something taot !a not properly loaded. 


.vi.at should they do? 


your Honor? 


assume. 


Weu, the «..p. s off'cera - u ,„ j exp „ ln tnl8< 
T.E COUhT: That tc what he : a Bsk'.i.g you, I 


l - Y&a, please do. 

There 1 3 not many ship's officers and when they 
«re in port they hove many duties. Shore duties, duties of 
trie vessel itself, maintenance, pipers, cur.toma, imn.1 grallon, 
ot cetera. And they can't get around a vessel when It Is 
loading, !n all places every five minutes. They do have a 
olf.t.01, . on.e i-"* 11 - run vessels have a cargo officer 
forward and a cargo officer aft. These fellow, are out 

if they me good men pretty conscientiously arid they 
ore looking In the hatches and getting a general luea of what 

,B 201, ' B ° n * Anu reaily th °y are watching foi the safety of 
U ' e 8MP nnJ Ul ° -- arety or the cargo, and the fact that when 
the cargo arrives at Its destination the port rotation w«ll 

COITdCt * Uho{l Lh * notn to the fist F ,ort of disvhargi 
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| nil the f'r.-l port ol' diacb.-.rge cargo mould bo hardy to be 
dluchnrgcd cud not blocked by n port beyond, a second or 
tm,d port, do the cargo mio , a really watching out. He 

la the safety of the snip, he Is watching the safety 

of the cargo to see that the stevedores don't break up the 

cargo, dent It, damage it, crack the cases. And then he Js 

watching port rotation. But how tne cargo Is put In, what 
Lear they use and all that, he leaves that to the stevedore. 

h Ttor It <a done, sir, if he saw any cargo that 
wns not, properly stowed in h»s opinion -- 

A He WOuld e1ther nnke arrangements to get ahold 
of the stevedoring superintendent and have him pass orders 
Iuown to the hatch bos, who Is working tnere to restow that 
cargo or if there was a lashing ana shoring gang, carpenters 
I aboard the ship, he would Instruct them to go in there or If 

h ~ y Uet - wolk ' r *£ ior the stevedore, consequently he would 
Instruct them to go in and reshore that cargo. 

Q Would you agree that the stowage of cargo Is 
the responsibility of the snip, sir? 

I A 11 ’ r: > y e£ * The final stowage ana whether it Is 

seaworthy or not and whether -- 

hht rjHIRr ^ : * our Honor, may I Interrupt? Kay 
we have some definition here? |,r. Keeler has already stated 
the stowage, tne loading Is the renponslb?1Uy of the stevedore 
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I omy ar^r the loading do,, aMp. c 0 ff lcer co „, „ 

oo whatever he does. that la Kr. Keeler,, very testimony. 

™ K C0URTi Tl,<! ■»'<* "> that >r ti.la .a the 
nature or a,, oh ..action. I overrate U beoaoae •„ the ,,„ t 

Pl " 0e 1 U ° n ' 1 tM,!k thnt l ' n » ~ to finish Mg answer. 

'" h ' aHIBLuS! 1 ™ object* ng to the row, or the 

beeauae eounM1 53 Phrasing Ma guest,on contrary to 
'•he very statements that Mr. Keeler has already made, m 

t I. a type of cross examination or his own witness. 

**• ” STA ‘ If “o»r please, ! was only 

sklri^ this man If after tho 

aitor the stowage wan all completed — 

Hh. SHIELDS: you didn't nay that. 
rih ' TES ‘ I ' A: I did say that. 

™ E ° 0UWs Th3t 13 true. But the po.nt or the 
’tter ,s from that point on you were erfect asMng him 

■other question whtch assumed that that answer was wrong, ln 
’feet. 

**• TES ™: No, your Honor. 

THE COUNT- Thht- hi 

Ihat 13 the way U seem:-: to be with 

0 two questions Immediately following. 

m ' TESTA: L,,t mo '»'thd,aw the question and 
i JU *- ^another way. 

THE C0UHT: Withdraw 11 3i.ii ti,on proceed. 

IjA.'JOKP: 'four Honor -- 
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«=cibi'-ui re,-;h 

** C ° U, ' T: - minute. Ww to . 

hr. toooff. t0 h0 " r from 

MK. LASOPP: your Honor r .. 

* Uljnk tr -° question 

<■ unlly ? a a matter of i aw p or t 

for t ,i„ court peaardlasu of what 

y ° r «»« wunettet „ y . 

THE COURT’ Tt- iw 

ar '° lhnL '= the thing tnat 

T ^ n0b0dy ° b — that ground U|) to th, 

P01,it - 1 — —mtatthet:.. 

y0U “° rc n11 “tilled that I let' 

u,: ’ wer *» thin fashion. 

Mh - mW: Capt; " a -fheeler answered that ver y 
question, your Honor. 

I 

THE COURT: You « houl „ 

u w-fioujci Have ohifw*tr,ri ,,, 

.mm; , ' ODJeclccj - Two wrongs 

' JOn t niake a right. 6 

«• TESTA: I wa3 h 

H nor Ln h,s arj swer, your 

■" "»• ~ ».« u 

/ " -I WWW I. .»»K,„ „„ „„ <m 

u op,n,0 " s aod then you, yourself are e„, , 

' - - un.,aworth.„ OSa or nnelleenne here. And In 

t-iiiw, fix e.'} hr»re T , t,, i 

v . n ° tBi:U '“°" y ’« very Clear. , don-t 

o ,y it r.eodn any further elucidation. There I«• no 

‘t't is no quest 

•'’bout while ti e won- , 

l ° *° n * ° r ‘ th ° 0{l1 ^ 0l '« who can do the 
work and the only equipment that u ., oU u , 

‘ ' - u 10r the control 

th " ion Oman and he hat that oblI- lt ,o, 

J ‘-‘'t'on aj.q no Goes it. 
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On0 * H ’* f '" l!,hnd ' oourte the r,.lp hat to look It over. 

If there 1» a case Lancing down like the sword or Damocles, 
he la r ,ot going to pas; It by and nay, "Hey, that is the 

stevedore '3 obll.sattor., we ere not going to worry about that.” 
I Li lilt a fa I r r; ta tement ? 

TIIK WITKE2J: right, your Honor. 

rih-. COURT: I think the jury understands that 

point. 

Hr. Keeler, In your opinion would the operation 

or a forklift In a hatch of a voasel cause big cases like 
this to fan uown? 

^ ^>3 they were stowed -- 

Hh. LACOFF: I object to the for., of the question, j 


your Honor. 


If Lh °y wer ° properly stowed or what? 

THE C0URT; No * fl °t properly stowed. The quention 
!h VGry Cl ° ar * Ur,aer U,e circumstances of this case, where 
they are on pipe, el cetera, that is the thing that la causing 
h ! in to pause to answer. 

THE WITH Silo: Yes. 

TiiK COURT: You distinguish between Uvt kind of 
;i seLup ar,d w..ere It is really stable. 

THE WITI.B2S: That's right. 

'll!., COURT. Unen It is on the pipes, can it fall 
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* lnnt ' d,,ck - Whoro »'»t man am who,- those pallet, 
wore working this lumber wan not thorn w,.en the lost 
pnllet wont oit. I couldn't he pure. 

Q In ' J0ur 13 tunt that la mown 

under tlio.’ o copss? 

l " v “ 11 ve:i every indication that -- 

"“*• Your twnor, now wo aro going beyond 

the flow of expo, tise. Too jury can examine the photographs 
a." well an Mr. Keeler. 

THE COUhl': /es, but he la giving an export 
opinion on whether or not It lx or Isn't. That's ail he la 
doti.g ot this point. 

W '“ LAS0PP: 1 am objecting to hr Testa's 
l^adVig at thts po'nt, your Honor. 

THE COUhT : Leading 's. of course, objectionable 

,1;: 5,00 kfi0 ‘’' a " J »* 1o, '<5 »3 nobody objects you ca.. do It. But 
ihen they object, then-jou have to stop. 

Q Id rect your attention to these various exhibits, 
'I. 5, b hud 7, and ask you If you can tell me what these 
ho rJ, are under the cares show, those exhibits. 

A T ' ,0OT bonr<la »«»«. <•■:/ opinion, were a fence, 

were a reta'n'ng cargo fence that ce„.e down w'th the draft 


of boxer. 


Vh: ‘ C0LiI ' T: wh?,t Mr * Teatn wants, to know, wufch 
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you haven't h.swered yet. I U,',*. u,;, : amongst tt , 0 . e 

1,0n ' d3 nr ° t,,er0 01,0 b °"™ could have been need for 

shoring? uo you nee any of thoao? 

I,IlJ /oa » Ll ^ ferclng anci the rhot in* 

I «■» tnung one group of bo rds. Th3 fence „ ould b e 

’" Prt ' t ' ;U “ Uh tl0r1 *o:itnl bon rds nnileo to verttcnl up- 

- 'Cbte. and then ,t .3 liable to have been shored by other 

pieces of lumber or the fence could haw JU8t been atood up 

thoro anci then the oth^r mliAHeni 

P^llet^ed cargo driven 1 „ against 

H to chock -t for the higher cases. I don't know how the 

fence was secured. It coulu have bee,. „ fran.ru, wMch 


t-1:1:: \z - - 


a number. 


1 you have mada an a. 


Tin-: COURT: Indicating wnlch exhibit? 

■idfi WITWECS: hlght here. This Is an A frame. 
TnE COURT: But which exhibit? Ton see, It hoc 

me wi'lUMS: Tuls Is Plaintiff's Exhibit number 

VhR COURT: Turn around and snow the jury how 


in.. wliuE.,.,: T’t-. • t; Is two timbers that you cut 

t-.em n little longer than the length of the distance from the 

iloor to t,,e overhead. y ou try to . , 

J LO Crtt ’L up irj back ol‘ a beam 

up hero. Cq u take a fledge hemm'*r u>.i -/m 

o irn.r i.'i you Kr.ocK the bottom 
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Koeior-u^, „ cL 


; *'»0 


out ur.t l J »v '•[ * ,.\,r. « , 

L “ l ck - u ' G r* bocaucc »t , 

- •'l.jfiLly lonjer. On 

kn00k ' n,,0U " r ° nn UP U - >" -- "'-out .-ght. , /ou 

cut that an 'nuh snoi ter. r n d n a » 

tllflt 0r -° £° G ~ up, that 1., the 

r t '"' ,,t0r "'’ y0Ure0 - » P'-« or t, tar M you 

- H 1, between the two of the* ,,r- the y are . ,„ g . „ 

,? - d y0u dr ’ ve u down Wit,, a -l-c - 

- he, )if „or or o heavy hammer 

you i\p ve the tendency of foic'ng out tne f 

ij OUL Ute ' frame and it 
■r jammed top and bottom and you do ,., 

you don't need any nails because 

you can't nni! on a steel deck. This 1« ore 

•• one way of making 

o -jOOd, strong i‘c* no .. w 

b n,,d support for a fo, co Qf . . . . 

- 01 o 1 v Is Ion of 

onrso or l«op the coreo ewav r„,„ 

- y <IU,n “0«o del I««t, etowace 

or *<ocp a certa'n i 

n little square of car™ 

r^o from an ifting. y 0u 

Put up tneae A frames. 

ih>', COl/hT: Tli':; description vm, 

1 on you gave u a has to 

do w ? ti. the fence nrd , r .,-1 , 

nnd ,,otl "“E »Hh the coring. 

TliE WI'IWR.v.'J. Vnnr rm 

’ ‘ 0) ' :t cuulu b e e'ther way. 

: UO bPQ " "■ 8M — »- Wt there and then the 

th;Jt war- .join* against i, 

r / later or a couple 

° L hours l ?j ter or the next ~htf t nv 

Vl 01 thing like that. The 

fence could be nut un ih, 

Pft up, the earco fer.ee arc, the other 

pa 1 l"t ’ 7 0( j cargo pile ». t.-t, 

bht Ui ’ a ®>'.,t ft to keep u there 

toad of i,„ S |. 0 ,.,, U1 , , t . . 

U: '- u " 3 pallet!rec no the 
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I u«..H know rixactly how li w»a. but oil of this 
wood is the type of wood that you coo la use for that purpose, 
hither to bu r Id a fence or to shore the fence. 

C When a stevedore <oea nboerd a chip to unload a 

n !p ’ they hnvo Lo ui -« ok every little nook and cranny of 
the a..ip In connection w’th an irivestigntlon? 

. -HIELJo: Objection, your Honor. 

THE COURT: Euataned. 

Q Whnt typs oC ■ “vor.t ’ ^.i’O!. or inspection do they 
ma ke, p’r? 

M'. tiilELjC: Objection, your Honor. This Is 
such a universal thing, such n difficult thing, there must be 
a million ways of doing' It. 

THE COURT: Particularise it to this setup here. 

What would the longshoreman do when he is faced with this 
tran?versing cargo and this pipe and tne cases up against it? 

IiR. LAYOFF: Hr i 3 talking about the stevedore 
company, your Honor, not the longshoremen. 

COURT: Limit It to this particular set of 
fact.. n_re instead of ti.e universal question. 

RR. CHJELk;: Your Honor, T object to that because 
w. had the safety man who says that tie actually made tne Inspec¬ 
tion 7:}0 the morning before. 

Van COURT: It may or may not he that tn.at inspect! >n 
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»n, , rood owe or the proper one. That .. what he „ try- 
' ng C ° r '" d ° Ut fr °"‘ Ulls **»««• * you know the question 


r.ow? 


I Yi.3 WITNESS: ’/«s. I do. 

Th?! COUhT: r - ‘ 5 oen down w;,o has Ui<s job, 
.jpfety or whatever he m, making an Inspection for r.T.O. 
and he.o got tMa kind of a cargo, this kind of pIpe8 . this 
k nci of a setup, wi.at does he do? 

Vila UIT.’iBM; Your Honor, the »„ who goes down 

'* “* h#tCh boaB - Th * «» <100* not generally go down 

th- hato. 1 . lie !a at the be.slnn'r.g of the snip - 

.1. HHISLtiS: Your Honor, again I object. 

3 neral11<es ore not applicable hern because we have testimony 
:hnt the safety man went down. And altnough he doesn't 
reneral]y, j think It should be restricted. 

i-J.. TS5TA: X will withdraw the question. 

C ...i, Keeler, 'r I told you that ti.e chief mate 
n the Green Port testified that U war pert of his job to 
upnivlso ti.o work of the longshoremen to sco that If he dls- 
r i 590 Uw va38p l properly, would you agree with that? 

n I agree'wit;, that as for ss the safety of the 
I'p and the safety of the cargo la concerned. 

Q If I told you that he testified In connection 
w'tl. that job that they have a tu'rd note on duty to see that 
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KH • WSOPF: Does vm ,y. 

your honor wont us to g0 *> 

' mB COWiT. Whatever onu-r ve 
... „ •' ,0 " W3 ''t to assume 

K a bright w ’ th me. 

ChOSS F.'Ar j\,];j/1 jq , 

PY Ml-.. Lr.lOb'b': 

Mi • Keeler, would t k 

' 0uid 1 b e correct If 

1 • •• l I I iff tJ;3 t 

'° Ur hl3hesL experience at sen W o« a ~ , . , 

' a ° a J u '-}or deck officer*? 

* Ye 3 . 

'foot nearly all or yo,,r e*,,erle.,M Blth , 

. . ' WjLh stevedores 

companies was only .,. th ... 

• y -he stevedoring end 

* the bus no £ s9 

1 a,cJn 't got the last Dart nf- u * 

Jovodor Jng? 

YOU1 " d0aU W ’ th the hooding and discharge 

" Carso o^rations rather than W 't, r 

w.th the running of ships, 

J U not? 

fl Oh, ye;: . Operation. 

0 So von had a very limited time at sea ard 

at sea and your 

knowledge of masters and chief mate- a h 

,, ,, , ,,d c * r 3° "f’tes. duties 

' J 1 m1tR S, Is U not? 

every aspect of shipping and stevedor-ng. 

Q i! °"' l0;,S “ ere «* 333 those an years 

Cn plain? ' 
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poss'bl» conditions, Is It not? You have to presume tnere 

are going to be storm:: and hurricanes? 

* 

A bo, sir. 

f It In not. 

A The worst ponlLlo conult’on:: at sea Is a typhoon 
’ti one ocean and a hurr'cane Ir: our ocean and it la Impossible 
practically to stow every vessel that salloo IVgur'i.g 
they will encounter that condition. You make a calculated 
guess as to the time of tne year, tne course, the ocean 
track that the vessel Is going to take, how It Is loaded, 
how high It Is, how deep It la, what kind of cargo she's 
got, how valuable her deck cargo la and how valuable it Is. 
You make a whole series of experience judgments. But you 
neve) shore a snip every time you load it so that that ship 
could go tnrough a typhoon. I have seen cargo on a ship -- 

v Can wo withdraw typhoons and hurricanes? 

A All r'ght. You don't - 

Q We'll withdraw typhoons and hurricanes. But 
winds of '10 to 45 knots, a ship is always loaded to encounter 
that, stowcu tc encounter that? 

A 4C knots don't bother a ship. 

Q The ship Is stowed so that doesn't bother the 

ship at all, is that right? 

A ho, 40 knots is nomlng. 
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“ 13 3 8 " ,p 8toweu 80 Lhn1 cargo | 9 not supposed to 

fan on top of people or on top of other cargo? 

A Can I have that again, air? 

(Creation read) 

A ^ w °uld say that's r^ght, yes. 

f ' Kl ,r cr ' r J° falls w' thou t anybody changing the 
stow or touching the cargo, l s that a proper sto„ ? 

A That Is a difficult quest-on. you say if somebody 

changes the stow, when? When they are discharging or during 

I t e course of the voyn< r ° or aftpr n- i e , . 

y 0 alLer >o originally stowed In th 

other po) t or what? 

At any time from the time a voyage commences until 
k, taken ol f the snip, is It supposed to fall down? 

A l '°> u 1c ,l0t supposed to fall down. 

. Q And lf car ^° fall; ' d °wn without being removed, 

toucheu or dislodged by anything, was that a proper stow? 

A ho, that wasn't. 

Q And would the responsibility for the stow of that 

oargo tint fell be on the ship and the officers of that ship? 
'iiiFI COURT: That Is a legal question. 

M*. RAOOPP: Y'a, your Honor. 

THS COURT: You can cross examine him, but he Is 
not a lawyer and T will not allow hi,., to g-ve a legal opinion. 

** **• K, ' oicv - you *poi«l 0 ;ront deal of your fn.e In 
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your marine consulting business sitting around courtrooms 
and test'fy'ng, Is that correct? 

A Ir; what period of time. 

C You were here all day yesterday and ail day Monday 
and all day today? 

A Yes. 

Q And it Is your custom to be in courtrooms when a 
case that you are '.evolved in comes up. Isn't it? 

A CV5,J 1 t -“ ve that again? 1 don't understand that. 

Q You spend a great deal of time wttn lawyers? 

A ho, I don 1 1. 

You didn't spend the time here for these three 
days with lawyers? 

All r' ;ht. I didn't spend any t'me last week 
’ n a courtroom. 

C ‘ How KUGh of your time or. a whole would you say 
you spend working for lawyers or with lawyers? 

I spend a lot of time on different cases. In 

fact -- 

d Ciptain, I askeo yo i a direct question. I don't 
car- what you do otherwise. I want to know how much time you 
•pond w tn lawyers or working for lawy-rs. Not what you do 
anyth'ng else. 

i woulo say i spent at the present time, the ]nst 


wt 
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yenr, about 7*3 percent of my business time 13 spent on these 
problems that we are talking about. 

Q You heard Captain Wheeler tesffy today, did you 

not? 

A Yea. 

ho *u a marine expert, a consultant like you? 

A Ye.-. 


Q HIc opinion was almost diametrically opposeu to 


you, was It not? 


A I can't hear you, sir. 

Q lil.: opinion was almost dlametrtcoliy opposed to 

yours? 


A ho, It wasn' t . 

Q You heard him say you didn't need a platform to 
load tr.eso eases one on top of the other, that the level 

platform would only make It more difficult, yo.i heard him say 
that, didn't you? 

A ho, I didn't hear h'm say a level platform -- 

\> u'd you hear me a.k him whether they i.ould have 

hullt a platform over this cargo of pipe.-: before putting the 
cases on top of tuem? 

what do you mean by a platform? A dunnage platform 
of wood or to get carpenters ’n there to make a timber platform 
T mean a catwalk or platform that fits over the 
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T 

P^‘ : tf.nl/ i;; £*,'»»• < , , ... 

n ° J lo lh0 bulkhomJ or the ah 1 p. 

i-ilil. I oh lecl vnMt . .... 

uujlol, your Honor. There is 

* Uch te "t ’niony an I recnll or th-a type. 


s’ no 


I iiiK uOUfcT: There l" pci,-/. 

*■ Quiistlofiing of dunnage 

,,a l ' 0W " n ’ St - 1 »*«* »*d a question, too, 

'boot a pintform, but u wan never described. but that Is the 

wuryo recollection. They wll! be guided by their own 

recollection. Tn any event, you don't agree Wtl, that 
ironLn.e.’it or ft? 

^ ” TKSSE ' Y ° Url * 1 ' or - don't , 0 around the 

*'* bUnd " >S re01 struma with carpenters and upr.ght 

fid corner plofic 11 ni,H eh,,-. , 

shore., underneath and platforms all 

■vcr the place, you couldn't do It. a „t you can by taking 

•ooso dunnage and block* of wood snore and bloc, a nice mtle 

<^d, and you don't mako th« nl-t-fnr, . 

- pir.trori.. continuous. You block 

P ri port 'on h^rf' Ynn /.*.,, , 

- -OU are go ng to support that case In 

broe places, you make a n-ce level place here. One a third 

r th ° " ay UP - 0r " 3 " 0ther «■'"« and one on tne very end. 

h. ve four sets of supports. ...j matter what's 1r. those 

** ° f ' :UPFOrLr ' ^ "* * rough or uneven like this p.pes, 

* *”* th ° :ik ’ dJ ,n ther9 »■“ sot then, well blocked up, then 
t the cases on top of them and then you ore start-ng flat, 

W1 a " U ° l3ar " you SO right on up. But you 

-t get a carpenter and have saw logs and naU tne legs 


"^s^SiiT.rr-r- 
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or. axxX hove a t ',bor Platform. Vou Ju =, t do„H go to that 


t rouble. 


oor.'t go to the trouble? 

What's that? 


It coats too n.uch money i tint i 

jt •• uij t tne reason you 


i lt cos ca too .much money? 

' W-n, -t cotta money and U tske8 you , d 

«.ove. 2 et the ahi P loaded. 

It takes t’/r.e and It coats money? 

[ ^ And ’t Isn't necessary. 

It's I.OIV 

• V ° d ° a safo “ "o r tawnlMce job, a good job 
that WU Hire that cargo safely to ,herc rt i a going, you 
bot 't have to do It. 

4 ‘ °' d yOU hHar lh = =«fety on from I.f.O. just 

uottlfy to the hundreds of accldett- h t 

^icciaents that he was Involved In, 

taat he 'most’gated? • 

A The what? 

c The hundreds. 

The hur.ared whnt? 

t; The hundreds of occ’ciont" t ».»*- h „ . 

ui.iit,. u.at ho personally 

■n.eafgatod at Eayor.no, i.'ew Jersey. 


Yes. 


T ' J t your jot; to take tno -m-- o .-.roi., , 

** -• 1 >-'Jieiy o r to see 
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I ! A Oh, no — 

I 1,li ' Object Jon, your Honor. 

«« coUhTi » «.d «. ao wo'U let ft aund 

>■ 3 1 thn t. 

Q U> you know or ary reason why this cargo should 
J hn\e fa Ho., without being touched? 

flh ’ Ii,SiA: 1 nrT ‘ eo:ng to object to that, your 
Honor. That In impossible. 

™ S ° 0UM ’ : Sustalned - He hasn't been colled as 
a fact witness nero at any t'me. 

Kr * Ktieler > ^ U a fact that you have, never been 
on board ti.e Grec. Port'* 

bo you know what her prior name was? j don't know 
whot her prior nniae was. 1 don't think Oreen fort was the 
umo wn.: built under. 

Q h'cardlesu 0 r what her name was, you are not testl- 

‘ Ynj " 8 S r,ot you don't know anything about tne 

racts or thin accident except what you heard In court these 


Yb3 . 

VHK COURT: We will take about a ffve-mlnute 
xlease don't talk about the case. We wfll call 


17 
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( I'jiO jury left the courtroom. ) 

(lecess) 

(In the courtroom In the absence of the jury.) 

THK COURT: In the natter of tne subpoena, 
would you step up, please. 

(APi BALANCE: Francis V. LaRuffa, Regional 
hollc tor, Ur,'tea Ota tea Department of Labor, 15 , 1 ^ Broad, 

I. ew York, ..aw York, by Stephen D. i/ubr-off.) 

THS COURT: The Court has before It a subpoena with| 
a check which has teen marked Court's exhibit 1 , directing 

J. Frank Morse, United Ctnter department of Labor, to appear 
w'th all record:: cf Investigations Including photographs and 
r .port., peitnliilr.g oO the accident of Patrick OeMouro aboard 
the OS Green Port on March 31 , 1971, at the U. S. Army [.,uitaiy| 
Ocean Terminal, Bayonne, In room 110b, this room, before the 
Court. .Voulu you tell me when this war: served on y>u? 

ML. DU3N0FF: Your iionor, to the best of my 
knowledge It was served on the area director of the 
Occupational -afoty and Health Administration, Mr. Nicholas 
u^Aichange1, last Friday. It was then brought up to the 
solicitor's office .that I am from, Fr'day afternoon. At that 
.-’me I called Mr. Testa to inform h'm that we Intended to 
move to quasi: the subpoena but we noticed It was subject to 
actual call and that r?nco Mr. Morse';, duty requires him to rnal 
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I Inspections pursuant to constitutions! mandate, that he let 

U “ kn ° W Wh!!ri ht! * ould ba needed, lie Informed us Friday after- 
noon that we should have around 2 d hours notice. I received 
a phone call th'r morning at ten o'clock from an associate 
of Mr. Testa .... forming me that I should he here at one 
o'clock with Hr. Morse. I then called the area director, Mr. 
lleArchangol, who Informed me that as of yesterday afternoon 
since they were not informed that Hr. Horse was needeu today 
that they haa sent him on Inspection -- 

lilE COUhT: Is that tne only objection? 

M< * DUBI ' 0t ' P: Ko < u ‘Ot Is how we are here now, 
lour Honor. The objection Is to compel compliance safety snd 

■ealth officers to testify ■„ private litigation would sub- 
t . jly mpalr tee functioning of the Occupational Safety 
nd Health Administration and. In fact, ould reduce the 
ongresn'onal "”" ,date to provide a safe working place for 

nerican workers. In that every time there war an accident 
here compliance safety and health officers would be required 

* 00mf ' Sr ’ d private litigation. It should be 

>'nted on to your honor If I might that we do have pro¬ 
cures under the Freedom of Information Act where had the 
■unsel for the third party subpoenaed or Inquired as to 
report 'I, advance, certain parts of it, of course, are 
rmissible to he disclosed, however, this .ir the second time I 
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" ,th,n 0 ycar UBt ChR ““ f'« »«*• -a I too until the day 

of trial before they subpoenaed a w<tnoss or a potential 

tnes3. I preface my atatenant by a,nyt„ G that the area 
director hac 22 compllar.ee officers to cover the entire state 
of l.'cw York anci hew Jersey. 

THK COURT: Have you c ot available those portions 
of the report which you soy you would make available to him? 

UK. hUlll.'OFF: four Honor, I received the report 
this afternoon for the f<-ct t' e fro,,, the area director, Mr. 
hehrchan^l, wno is sitting here right now. I just skipped 
through it. The bne thing I can tell you r-ght now is that 
the compliance officer d-d not witness the accident and that 
mat we normally do not give up is opinions that he received 
Which were received from others, which is all this is. I 
W'll he happy to go in-camera with your Honor and have him 
tau. out the part that he feels Is r.cccs ary. 

ills COURT: Who takes out the port? 

KF. uUBwOPF: we would object to especially the 

conoids-on, but 'f your Honor feels that is diaclosable 
under the Title s, you would be the final arbitrator, sir. 

(H :riding) 

THB COur ' T: Where did you say the conc]us<on Is? 


Ii.. uUB..0i-F: It would bo un the second page. 


./our Honor. 
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TlirC COURT: Where is the director yon nre talking 
about? Would he have any objection to the first page being 


shown to him? 


noiior. 


I-.R.. .jE ARCIiAuGBL: I haven't reviewed It, your 


TiiS COURT: All the op 1 nIons ore on the second 

page, do you want to look at ' t? 

( Pause) 

TiiS COURT: Bring the jury in. T will excuse them 
nt this t*me and we will continue .on tomorrow with the jury. 

(The jury entered the courtroom.) 

TiiS COURT: You can just stand there because we 
ore going to excuse you at this time. Please don't discuss 
the case ' n the meantime. //<■> will continue on tomorrow 
morning at ten o'clock. Please return at ten o'clock. I 
hate some otner business to take core of wn*ch doesn't concern 
you, so rather than have you wa■t here and then tell you to 
go homo, you will at least got a ten-minute start. 

(.’he jury left the courtroom.) 

PiR. o'JBNOl’F: If your Honor please, we would have 
no rpec’f'c ol.joct'on to paragraph one ana two on page one, 
but the rest, of course, we would. Especially In View of the 
language In the second line of the t:ilid jx.rogroph. 
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, VJH “ 1 '» tMo fnaMon. 

’ ~ to quash the subpoena because r UlI; , k U;f)l „ more 

§ nP0,ta " t U,a " t " 8 ° ther Of thin CO,o. Th q reason why 

1 l00k ' Vl nt t,,,n wan to nntu-fy u.yr»iv 'm 

1 1 j j - j. 1 i..j ) l there wa :;d • t 

5,1 h,re •*’«!• would bo <f help VO t'lG T J f , 

1 ' u c,ie J-i.o .-Mica 

l '° e lc ' pIiyc:l, ..'soibie. Everything In here In afc . 01 t „ t h 

'•L..oi„Lr;|r hearsay 

L * ' h ' S lollow rsever »aw anything, no 

—t tnere when the eee.dent happen*. he doeen-t Knew 

■mot tne conditions were wh»., he’-w., 1 , 

l.e went Lnore. *„d t0 , nvolve 

tne qo eminent conl.-o 'r, In -11 ,1, 

<■» -11 in nil thorn 

c-''d starting to 

become a party Co thorn, I think t, .. .. 

-n.k it ivo iju diminish their 

'ffcct!vpi'i n " 1 ’ r-.v 4 -' 

1 **" P!irp0SC ** »**. they are Intended. 

-ve reed Judge Seinfeld.* dee's,on In * cose wnlch is 

•orollel with this one •„ mony resn-n, ■ , , „ , .. 

i I fiiOtigh It doecn 1 1 

0 r lnt a °*“ t "° 1!ne- 1 nware tl»t he mode that decision 

" that case alone. But he did that because he felt he 

"i-t had on opportunity to brief the question nor „os u 

— tot,,,,.. I feel very strongly about lt, however 

- ^ o„e P srt of the decision which 1 heartily J0 ,n In. 

I"'Jy l.at this depirUru, would have „ot-l,,e -o a 

i ng to oo except 

* ll 6 mound ?u.cj tp-f.rM,a , a 4 . 

1 f/,ns "> u 'h-'o cases with the , W1 

?ld force- th; t th^u r-a vo 

- h..ye, nt cetera, that it would be 

lujicroua, oiTast mo would be Interfering w«tr t f 

“o w on wn.it tne 

l -'o.i-r-tcr. <,to,,i ; .J in tht, kina of :.r^t:~ai^ r , , 

. lw t 10 . . I uon ' t f J r;d 
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It to bo Wthln the spirit of the Information Act. 1 , there 
Toro, »'t„ mi exception to I.T.O. qunrl. the subpoena. 

i-.h. LflJBhOFF: Thank you very much, your honor. 

in?. COUi.T: ai\e then, bock the check. U'c will 
'cijouni until tomorrow at 10:00 A.W. 

(Adjourned at ^1:35 h.i-i. to February 28 , 1374 , 
at 10:00 A.H.) 
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'/es. 


' * Ar,d oven wh,n ‘hey are b.,„ioo together those 

1 p'por ...ov, due to vlbratlo,, of the sh' P , do they not, i„ a ,d e 
the hunule? 

A E > r ,MOve > they change shape, ye 3 . 

11 ' ch3r,3e sl,{ *P e » th °y rotate, do they not? 

ri 7 moving they change shape. u.,t that they move 
from here to tnero. 

bUt th0 5lldlvf auai pipe In the bundle turns 

slightly? 

hUrd1 ^ ' rou,ia fna - rbcj wil, ' n H goes In and from 

° f °' ,r3 ° 0ver W'»U, heay, cargo that Is not 
I! bundled, a’ll ciainge the shape of those bundles, „nj even If 

they wore flat when you put them In there, they ore very 
well l’nbio not to be flat later on. 

1 Want yOU t0 nf ' suni,? that when this ship came In, 
ior the moment, that there was no chocking, no fencing, 

no bracing, that the cargo be block tiered by a stow of cargo 
I Jo.ig th- alter end or the cargo fence running athwartshlp 
I night up to t:.e pipe, do you understand me so far? 

A That the cargo was blocked -- 

Q There was palletized cargo running fore and after 

ongs tr.at bulkhead between four and five and this came 
r: Cnt up to the pipe on the offshore s'de. 


SOUTHSRN district court reporters, u s. 


courthouse 


8 








el/lf 


I 461A 

Keeler-Croc 



" Tne car S° Cannot run fore a „ d aft .. 

T,,E “ ' te »» to that , t „„ 

0U ' mip - «"* cargo wo, croon a M p untu you 

came to the ptpea and it was rlp-ht- o. 

right adjacent to It. 

THE WITNESS: All right. 

THE COURT: Do you understand that? 

THE WITNESS: Yes. 

I want you to further assume n 

aosumo that when the 

■longahoroiteri wont down Into the Ante, the y Parted to dtsch8 , 
tn-s pauot.rea cargo fro, tno offshore s-de towards the ln . 
-ore side and rent tr.o first draft of paired ca,,o t hat 

was taker out ws> >• <-u„ 

■ °" e “ , * t 10 Lhe P'PO. then after that 

the 0r ' e next to that, next to that next Vo 

at- " r xL to that and next to 

that. ./ho., that first draft of palleted 

pallet.. red cargo next to the p 

ma takQn 0ut ' h °” would that affoet the r 

the -tow of cases on too 

rv P t. 1. _ . * 


of the pipe? 


(Ho response) 


THFI COURT: Wou id It rcove the lateral support, 
W ° Sr ° aai!bm,n S that there was no chocking or 

brae"ng. 

11 U ‘° Cnrfi ° rence that wnn holding or if there 

■ ago fence It would remove sore lateral «> 

I i.iteral support, yea. 

Ir Uu?r « was a fei.ee T fi t her« aid t. n o 

“ ‘" ,d U * c To nee war: holding Jt 

wouldn't matter. 
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I THS COURT: B. t he told you to assume there was 
no fence and no chocking and nothing else? 

A It would remove the lateral support, yes. 

<•' I want you to further assume that this was done 
about 8=30. the first cose, the first tier of palletise. cargo 
«.a_. taken uut. And about nine o'clock when Mr. Lel-jiuro was 
hurt, between e-ght and twelve additional drafts of palletised 
cargo had been taken out, and that after this these four 
cases foil, do you understand? 

A Ye.j. 

* W “ 0n thSt lateral 3u W 01t w>« removed, what should 
vhe ship have done ta support that cargo? 

IJ'- SHIELDS: I object to the form of the question, 
our Honor. What should the ship have done or what should 
he stevedore have done? 

What should the ship or the stevedore have done? 

w " TEI;Tf: If your Honor please, the question 

^ ° put to the w ’ trie a" e 0 

rot ns t0 wnot the ship should have 

>ne. I don't see anything wrong wHh that. 

THE COURT! You have no objection to that, right? 

ie only trouble Is.that Mr. Iwaoff withdrawing the question 

d substituted another one font. I would suggest that you 

fnd from him what his opinion Is as to whs t-clou Id' be done 
ar.u wi.o should do H. ! 
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V;ha t -liould have been done when that lateral 
upport war: removed and wno should hrive done It 0 

W °H» ,f wner ‘ u * s lateral support was removed, 
‘he last place Uat wot: against the p’pe and the cases -- 

A;, ‘- C °UKT: n ralnute. Can you hear today? 


THE WITNESS: Ye3. 


itih COURT: You don't have trouble hearing, do 


you? 


THE WITNESS: No. 


HiE COURT: That Is absolutely a fact which has 
ot been g’von to you. The facts giver, to you are very simple 
There la the p'pe, the four cases, the transverse cargo, 
pallet *»od, corning to the cases and the pipe. And they re- 
rnovcd the nearest one to the pipe first, and they went over 
Mcht or r ' 1r - G or ten of >se palletlred pieces of cargo, 
dhat do you do at that point ns far as the cases are concerned 
and who should do It? 

1 HE WITNESS: When the first one Is -- when the 
frst palletised draft Is taken out It do >3 remove, 

11 1 0,, ‘ LO f,:>Junie that there Is r;o fence 11. there. It does 
1 emove literal support from trie side of those cases, t rid If 
the oases look os If they need support It would be the 
|otovedore's job to do something about It. 

TUI** COURT: V/hat could he jo? 
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m 0° 1. Immediately S o 

^ th ° 1,ft trU - - — or, the top case with the 

">er, not being exposed to the three otter , 

- u-.ree otl,,r lower ones should 

ehoy loll out, or the 1 t Pi «-~ . 

1 ft truck °n cares of this weight, 
even heavier, the . 

1 Ut truck 00uld »»»ve taken two or three 

Pipe. That wouldn't go anywhere, move them out and lower 

then, to tne deck, thr. rj D jck r»rr «-» 

-O pick on the lop one and put It In 

the Square of the hatch to take it out. 

c Could the driver have braced e. , 

Draceo or chocked that 

cargo? 

Ho wouldn't Chock It, no. When that pallet left, 

' U 10 ° kCa Un ^ ble ° r *'«■"»• * him, he would drop that 
dr0ft baf0r ° ” e t0 ° k Ch0t -U the way away from the 

PUU H ° Ul 9,4 dr ° P “ then he.d 3 o back and 
lower those top cases down. He'd come back then, take the 

palietired draft, put ,t the square of thehatch to let It 
,;o out. 

L.ld an experienced aeamnn or stevedore look at 
this Stow, four cases on top of round pipe, kli0 „ thnt that 
■vas unstable? . 




■ I Inis glue If they fell the way they d'd fall - 
1 domt want to know what you Imagine. 1 a,„ a, iklne 





1 






1 


ol/lf 


~ 466A 

Keeler-Crosa 


Q Toil us the duties of a holdman. 

A Won, the duties of a holdman are when a stevedor lr g 
rjang first cornea aboard a ah Ip and is assigned to a certain 


hatch -- 


(l 1 JUi ' t want to know hi a work. T don't want to 
know how he does 't, just what type of work he has to do. 

'• v/ hen he first comes aboard the ship he assists 
the dectanen V. taking off tarpaulins thx co.era the hatch. 

they aie rigging the decks, he goes down Into the ship to 
ti.e first deck beneath the weather deck or the top deck and 
he starts to strip any covers that are down. There io an 
opening down there just like he would have an opening in the 
1 l°or and ocro::; that opening where the cargo la going to 
pass down and out there !s beams, steel beams go across at 
various Intervals of five to eight feet and there is wooden 
;overs and pontoons and steel covers guarding that open area 
oi covoj Ing it up. Wliile the deekmcn are opening up the 
level abo e or the weather deck, the holdrnen go In ana they 
tart to open up the deck beneath It as much as they can by 
do’ng hand labor. Once the weather deck Is open they then 

‘• S ’ nt ’ n h00k1r: S U P trie bea '“~ a nd p. 11 ing the beams out, 
tor ■ ng them o'er to the side of the deck to make that 
opening clear so that now that the cargo comes through the 
opening t„ the weather dock it can go right down through one 
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of these 'tween dock?: and land In the hold wnere they want 
H. After they strip that deck they then go down the hold 
and they wall, there for number one, ti.e hatch hoe:: or sorting 
checker i.o tell them ..not cargo to start on. They also 'wait 
for hatch boa: to rend In the discharging gear to them. Now 
they might he using nets, they mi ;ht use wire strops, they 
might use pallet'red bridles. That co:i.es into them Iri one 
or two draft:;. They then break up, there 'eight of tnerr. 
and they go four or. each s’de, four on the inshore slue of the 
hold arid four on the offshore side, anj each team works 
separately In bu’ldltrg a draft. The first drr.ft that la full 
and ready to go out, that draft Is hookeu up and goes ot 4 and 
nr.other 1 set of empty gear Is returnee to those follows. In 
the meantime the other four men are building a new draft. 

When the gear cornea ba rk the four men wno belt the f'rst 
draft, they take the gear off and commence building their 
second draft. The hook 'n transferred across the hatch, the 
full draft of U.o other team now ’s hooked up o..u that goes 
out. ./her. that hook con.es back that g’ves them a set of empty 
gear. And they just keep this up side by side, j’lrst out 
and second out ana then third out and fourth out. 

You are referring to a discharge, correct? 

A Y«a. 

C when a sh'p comes !ri for u’/charge;, isn't ! t a 
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2 fact that the cars® '» «» b»W ir uneven, Utffcront levels. 


the cartons are not all the same . ./e ? 


'/ea. All the time. Very frequently. It Is 


a highly unusun 1 thin- to got a homogeneous load of all o.,e 


, , , it It very seluom you see that. 

rl70 eartour, pa^ijea, oa.e^. it 


( When you say building a draft you mean the lon 3 - 


horemen actually picking up these car ons or cases, putt’ng 


H on a pallet or In a net ana then having <t hooked up and 


sent out, correct? 


Yen. 


This la manual labor? 


Yes. 


With the dcdemon you have basically winch 


operators and you have a gongwayrnan or relief man, and since 


lo68 you basically have three dookmen in a gang. 1? that 


correct? 


Well, one of them Is a signal man. 


One of then. Is the gangwnyman or signal man, and 


one of them Is the relief man wno relievos the signal man 


or the winch operator? 


Two signal men. 


Isn't It a fact that since 19(33 under the terras 


of the contract there ere only three uedemon now where tnore 


u eci to bo four? 
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• % 

•'» Unless It Is a fitted handle, unlejo It 1 s a flttec 
properly f'ttoo handle supplied by the vensel. 

when these winch operator:: operate winches all 
they are operating are the controls wh'eh are usually on or 
next to the coaming, correct? 

A Usually, i)0 percent, yes. 

y Th rt electrical motors, of course, are not near 
the connin', and the drums, tney are alongside, correct? 

well, they can be up'on the nr st house, they can 
be down on the deck. 

But this has nothing to do with the winch 
opera tor 1 s work itself? 
r i;o. 

^ The coaming ir -- would I be correct In describing 
the coaming as a metal rim, a little lower than this, around 
the entire square of the hatch? 

Vi IK COURT: Indicating the jury box. 

' H Indicating the jury box roll. 

A s. The opening that Is In the deck, tnere Is 

•* rteej plate fence or rail just l'ke tl.nt. Is built on the 
four corners, comes r ? ght around. 

C The signal man or gangwayman, as he Is sometimes 
called, works in a standing position all tne time, correct? 

A nj . 

A 
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Kecler-Oros :• 
is. Wint does ho do? 

A Ho ' s there strictly for the roa::on that when a 
w'nelurini. is mnr.’ ng tho w'nch, province lie i v ’n a position 
to nee down the hatch, ho can leave that w'nch posi lion to look 
where the men might bo under a w'ng where he lc standing or 
under tin forward w'ng, and tint 1r uho exact purpose or 
|half of the exact purpose of toe signal mar.. Tire signal 
mar. ’a able to no.o around this fence tnat we just dercr'bed 
and he can are where the men are work In; . ne car. see the men 
[behind a toll case which the w’nctunan coulo o:'.ly sec the 
|men .on this r f ao of the case, and these men may hove their 
hands clear of two w res or something and bo clear on hoist, 
’i’he fa lows 1 n tne bn cl- may have their hands on the wire, 
t nctly through the cose. But the signal man moves along 
the deck, ho can g<->t himself in a position whore he can see 
r 11 the men, and then signal the w irishman at what time to 
con.e ahead with the gear. And furthermore, tho wlnchmen 
frequently on a light siilp, because of tne side of the ship's 
height and tne low neck of the dock, he cannot see close by 
t.i.o side of tne snip on tho string piece where the draft has 
landed, and the s'gr.al man, the rn'riute nc picks, he gets 
everything straight in the hatch and safe and he makes his 
(pick out of tne ship, as the draft Is coming up and before 
’t travel r*''s over' tne dock, he walks over to tne rail of the 
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I S ' 1,P nn “ l0 ° kC dm “ °" «»«•< ""J sure that everything 

dow„ th^ra I. tore for too or, ft to come oot a no than land on 

the dock, oo the s'gnai M n *oven. He's sot a moving 8 j snal 
.job. 

“ U!U: re:ar<i t0 lh« dockfiu'in, u, hu work b81;JosUy 
the raw. work at, a holdman, except that on - wen, tell ».e 

Whnt wny Ms J0,> d,rf ^ ‘•rom a holdman, aside fro,., cl,tab 


ladders. 


« It today's atevedor'ng, do percent of all tho 
cargo la pallet!red, and once -t i s put on a pallet, wnlch 

18 * b0Srd aiC ' d ° f tw0 levoii: =hd t,.o cargo „ packeo on 
or.d then the Hn truck cotter along, gets. Ha blad 03 
between the upper face and the lower face of this akld, 
bring., ,t out. It la holttted up, put on tno dock, a,.other fork- 
l'ft truck fruit, the dock coses In, grab., i t from tho other 
• Ide, lift,, it up, runs U on the dock and places It on a pile. 
There la nothing to do for the holuiten m that cargo except, 
won, maybe clear a door. If a door had some dun ,ago or debris 
•n It they'd sweep It out or shovel U out a d get the 
place clear where th<s cargo Is S o't.; 5 to go. But the cargo 
toy. on the pallet until the truck < 101.03 In after the 3 hfp 

l.ar gone away, to take delivery of the cargo, and then extra 

labor on t.hf? nipr do thnt „ . 

I - ao tno l. i».o . : n!p n;*i. unvn noth In.- to do with 

’t. .0 the naidifon, except If you are Ulrchorglng cargo or 
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or loadi,,, cargo that not pnllotl-ou, u »,. they do 
nbout tne same job that tho holdmen would do U, the hold, 

b * C ' ,U!:e th0 cor '° has 10 •>» on some piece of conveyance 
10 br0U,!,a , r0m «’ th " «•* trine it rhea or up In-the fern, 
or the hood iiouiie end out to the .to* of the chip to were the 

: ' h,p ” r " nr ea " e « » h0W ^ '» ‘O 1'ft u in. .10 the noldmen 
i.ove to prep-ro w .1« cargo. rig It wU!. some kind or wire or 
• :cnr or s °i ,,rilh!n tS to not ! t to th(* «h^p '3 aide. 

• ^OU menu the dockmr»n? 

^ Tho aookrnon. 

C •■ Sv ®“ w1th P°lloU7ed carno, d’r, you have to use 
hr»utor- to lift tills pallet?«*«ci car;o? 

A Yes. 

C And thff:!0 bridles ere basically much hi !e er 

then I a.„ but they come down In a V with two motel bare, is 


that correct? 


W' ll, they have foui legs oC wire, of half Inch 
diameter wire and on the bottom t,.ere If a steel bar a-a steel 
pipe that Is s'x Inches wider than the four foot widths or the 
narrow widths or the pallet, so that tin bar sticks out six 
■nches from tho a-de of tne pallet a..u tne wire legs come down 
,lab .hal. bni with shackles, do really what you have, 
you have a four-leased bridle of four pipes just like my arms 
noldln- tog.iU.er, 1’hey come down over the draft. And one 




It? 


1 * 
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Cron. one enu of the draft reache.? over and ho grabs one pipe. 

A fallow oppos’to him on the other enu of the urn ft reaches 
over and grabs the other pipe. Tricy separate the two pipes 
-•r.d the s'gnai nan then tells the winchrr.au to corne back easy, 
•,no they lower trie pipe down until the pipe yets on the ground, 
and there Is a apace between the upper floor of the pallet 
and tne lower floor of tne pallet where this bar goes In. 

Once the two bars are in those spaces the wincnnnn then, 
after getting a signal from the signal man, sets tight, he 
does It with a physical signal. He just tells the wlnchman 
sot tight, fnu the wlnchman then just tightens the gear, 
doesn't i 1 ft It. Ana that draws the two bars, it signals 
them into the er.d of tne pallet. when he knows It Is snug and 
it is leading pretty plumb under the boom he then gives the 
wlnchman the signal to go ahead. The minute the draft starts 
up he leaves the rail and walks to the hatch coaming to watch 

j 

it go down ti t e natch. 

r In order to get these bridles In, do the dockmen 

have to bend down? 

it To what? 

t. i‘o jet.the bridles Into the pallets, do the dockmen 

0 

have to bend down? 

r formally you don't, have to benu down, but there 
are times when you do. 
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f Wlth »-°3ai-d to the vHneh operator, a _' r , a great 
“ ny w?,,ches nr * bu1 lt on winch platforms which you have to 
ol’n.b a ladder to get to, Is that correct? 

A Some of then, are on most houses, correct. 

Q Ihe ma J n deck of a ship and the dock Itself, 
aren’t there always obstructions and cargo and uneven floor 
’n many of these places? 

A If there are obstructions there j» a mandatory 
rafety rule In our bur I ness that says you murt have a three 
root clear walkway on one side or tne other of the vessel 

or If you have a total deckload you ir.u.a have a catwalk going 
over the deck load. 

But even the walk is r.ot built on a level surface, 
It *s bu'lt over cargo, correct? 

I' It is built of wooden plonks. 

C Over cargo? 

A Yes. 

Q And cargo con be of dlffe ont heights even on 
deck. Is that correct? 

| A Ye:;. 

jM1\. LAYOFF: ho further questions. 

CnO:’.w EXAi Ih'APTOh 
BY Mi. SHIELD: 

ilr. Keeler, on d'rect ox a ml notion you toot 1 fled 
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tl» r t ships’ officers have ninny duties, there are oi>ly a few 

1 •’ t-ha 1, can't {jet around tlic vosuol and be at every spot 
at tiny one time, and all they ho vs to do la have a general 
Mea of ti.e cargo, and the officers, therefore, leave the 
loading to the stevedores. Is tnut a correct statement of 
what you testlf’ed to oil direct examination? 

Mil. f&llTA: /our 1 Honor, that ' a not a question, 
that 1 h just a restatement or rehashing of his testimony. 

IHT'j COURT: hci'ta 'tied. If you Iritend to have him 
jo Into that you have to have a C and A similar to the deposl* 
for. that you nad here. 

MH. hHIc.IiL»o: The only purpose of tuat question, 
your Honor, was the recess -- 

> 

THE COURT: He can remember what he said. Just ask 
fm the quest'on which prompted that answer. 

^ T:: -t tne custon. and practice aboard Un’ted States 

% 

ting cn I ps foi the of fl cci-s to leave the load It.3 of cargo 
to the stevedores? 

Ml>. TECTA: Object 4 on to what's custom and 
pracf ce on flag ships, your Honor, lie lit not qualified. 

lha COURT: In the circumstances of this case, 
w th tne Greer; Port coining In and under the circumstances 
of leave on ship, et cetera, what 000s the personnel 
of the *h!p Jo at tt.at po'nt? 
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lHE WITI;Koo: When the ship f'rst comes In they 
nro busy w'th many tilings. There are more off’cers around, 
unt^l they set tne’r watches up and they are taking care of 

o 

the KM p's bus'noaa, they are ringing the gang w\,, they are 
adjusti::g the lines after the Initial putting out of the 
l ; hes. ine hi .pier off'oars, like the chief r..ate, he Is dealing 
vjlth the tevedord N as to any idiosyncrasies of the stow. He 
tray have someth'ng dangerous. He n.ay have something very 
viluable : tov;ed ! n a stateroom that is unoccup'ed, under lock 
and key. And the stevedore »s telling him unus. nl things that 
he has contei..pl«ted for this lcad'ng. lie w'll tell h 4 m, 

3 have got all the things 1 have got that are heavy. He 
will tell him ail the things he has that are b 4 g. He will 
tell him all the things he has that are dangerous. 

rib. *1 hoTA: I object to th 4 s as not responsive 
to the question. Ho was asked what the activities of the ship's 
officers are. 

THE COURT: He Is telling us who he has the 
aotlv t'es w'th. He Is talking about sh’p off 4 cors and 
; t.eveuores talking to each other. 

i'*r.. TECTA: Yes, but It »:j not respond \e to the 
question as to what the activity of the chip's officers are. 

lH.'. COURT: .vr. Testa, can you speak In a vacuum? 
ilr ‘ 10 J **'»•« what the ship officers do a nil wno they do 


i • 
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w 4 th. It >s perfectly responsive to the question. The 
object.on is overruled. It comes to the point when they have 
told each other everything they want to do. It »s l'ke a 
watch officer rcllcvi' • another watch officer on board 
ship, Isn't 4 t? 

'iHE WITHERS: That's r’ght, your Honor. 

THE COURT: They tell him what's up at this 
point. Borne of thorn leave the ship, don't they? 

ilih W ITHh.Tt;: Right. Borne of Lnern Itve Snore leave 
and' tiie mote will assign one of' tf.en. to cargo watch for that 
period, or : t it ” r a large snip ho n.a y ass 'gn a lower i,.ate 11k 
a third mate forward ar.u a cadet aft, or an apprentice aft. 

nd they have-the watch maybe from four o'clock to midnight, 
about e 4 giit hours. And he arranges for another one to 
relieve h'm at mion'ght until oi ht ir. the morning, and lie Is 
hack at e'ghl o'clock. 

c; !iormaj.ly that cargo officer haw no business down 

In the hold, does he, during trio discharging operations? 

fi *-o, ’t Is an unusual thing that would br 4 rig a 
.iiip': off I ce • to the hold. 'l'ney go 'n ti.e hold, yes. 

*' Because this Is the province of tno longshoremen, 
they are exports in th's area, correct? 

A tuere Is reason:- why i mate goes. in. But 

*t ,: - r hot — *;•> doesn't stay in the hold. 

_ C 
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V You have boor, ho re now through Uip entire testimony 
or this tr' 2 3 . Have you he;ud nnythlrg described, any coridl- 
t on thr 1 1 would have reeju 1 row n ship's off'cor to go clown 
below? 

*'"■ • I very much ciu know w:.y he .h.oulcl be down 
there*, the:, i.e stowed tnose four oases one on top of the 
other in a single tier, knowing that that pallet would 
ironif? out of there, onci T don't know whether T am supposed to 
assume there was n fence in tnere new or riot, a reta'nlng fence 
but regardless of whether there was a fence or rot -- 
{* Wn ■' t a minute, now -- 

hi' • fELTA: Let him answer the question, please- 
nh. ..'liIELoh: he Is putting In facts that are not 

’n evidence. 


Ml. - TESTA: 
a question and 7 think 


If you r ilor.or please, iie was asked 
tt.e witness si.ould he permitted to answer 


• t. 


iiih CGUf.T: You didn't think that a minute ago. 


d i j yo i? 


. bi\, ih./lV*: ..o, but I i_i.li.;. It now. when a w’tness 

answer:- n q ion lor* he should b* permitted to answer 't. 

'h’HK COUNT: T am go't.g to put a stop to this becaus 
ttilr w tnes: gw r o.i -••i.u on !i nr:-,.er1 1 . - questions, ana hr* soul 
he i. *i*e ioi i.i. o' ys . I «.i «*i■ ** .. >.1.1 be some w..er. he 
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answers the q lostlor. In a more Larne fashion. 

MK. TE.TA: lie wan. lie wan answer!ng the question 

precisely -- 

VJiS COUi-'i': bid J Interrupt you, Mr. Testa? 

You think hi uoea, you have made your object lot., and T overrun*! 
the objection. 

Mu. LAYOFF: Your Honor, may we have the question 
read lack and have him give a responsive answer to the ques- 
11 on? 

THE COUhT: That was a why question, and when you 
have a why question you are In trouble. I pointed that out 
before. 

Q Mr. Keeler, assume that a vessel came Into the 
port of Bayonne arid In the lower 'tween deck of number four 
hatch, hero were pipes stowed on tne offshore s’ae and on 
top of tne p!pn:: were four heavy boxes of cargo, asjumo 
further that athwartshlpw’se there four cases were supported 
by other cargu wh’oh was stowed all the way across the vessel, 
arid assume further that towards the forward end of the cargo 
there was brac'ng run up to the ce11’ ng ,v j»ou, yo<.rsolf, 
have described. *nd assume that a safety man from the stevedor 
ing ‘company went down, saw that, and approved It. Under 
tnose c’.rciimsfences would tnere b rt any necessity or - any reason 
for a i h'p'a ol f 'cer to go down into that nujnhei fo ;r hold hate 
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chip's coivo off'cer? 


At ti.at time, no. 


I.r. Keeler, you seen, to have done just nhout every 


job on p dec: k or on a p'er. Are there any other jobs for 


longshoremen ./ho can't climb ladders or bend? 


/e.., there are many jobs or. piers and terminals. 


Could you tell us what some of those jobs might 


Well, there < 8 a olerk's job, tiiere la a checker's 


job, there is dock sorters. ther« *••• „ v i ... , „. ^ w . 

°» mere .extra laoor jobs, there 


are gear men, ther» ir a o-.fpf , 

i ■ •. ri ...M-ty rriwi. nu.v on every vessel_ 


Tn ° sofet y " l3r! apparently has to go up anu down 


ladders. I am talking about jobs which would not require 


go’r.g up and down ladders or strenuous work? 


Ho could be a checker or dork, and he wouldn't 


have to climb anything by being a checker or clerk or - 


•<> Is tnere a job known a:: a sorter? 


A dock sorter. 


T1mo keeper? 


W"U, if ho had the ability he could bo a t'mo- 


k-e,K> . .'tot. co.', .to uMler tto clerk category. If he wee just 


dock extra labor, and H leg „.ore lavoroo jot, even than 


a lor,net.ore rhij, job, beonuoo we are work'r.3 when tto ah<p 


• n't there, ion .more gangc work only .men .t!,." chip tnere. 
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If you hit e> trn work or. the pier, which Is mot we called 
3tar jobs, U :n gangs get more mor.ey tnan a regular gang. 

l.h. CHIbLuC: ho further questions. 

KKcIhECT EXAf’iIuATlO!. 

BY I‘Jx. TECTA: 

^ Is there also a job known as a sweeper? 

t Yea. 

bo you have to do a.iy standing or walking or bend- 
'tig, or does hr; do It 'on a vehicle of s ome kind? 

t 

A If the pier has a machine he sits the whole day. 

He has nothing to do but ait arid dr1\e. 

Q A I* he does "s ii f t on his vehicle arid ride around 

the dock and sweep up, is that right? 

A That's right. 

C Is that one of thse extra labor star jobs that you 

were talking about? 

A Tnat is one of them. 

t, Co far' we have clerk's job, sorter, timekeeper, 

sweeper, then'' are all jobs that a man can do that do not 
require excessive walking, stand’ng, bending, lifting or 
squatting, Is that right? 

Mh. LACOFF: Objection, your- Honor. The only 
question asked before this was climbing ladders. 

Viiiv COUhT: .'low he is asking another one. 
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MK. LAYOFF: He Is asking a leading question of 


hln own witness. This 's his witness. 

THE C0U1T: All right. Suppose you put It In 
e r.onloauir.g lorm. What are the requirements foi all of thes. 
jobs that Fir. Testa has been enumerating here? 

r illF WITHER; The requirements for those job 3 
are r:ot to climb ladders, your Honor. 

Q how about excessive walking, bending, standing or 
l 1 fiig? A) e they Involved \u any of these jobs? 

A 'Zon'd nave to take them. The clerk's jobooes not 
■ i.volve bending or walking. The checker's job wouiu Involve 
walking, would not Involve bonding or lifting. The sweeper's 
job, ol course, that would *nvolve sitting on a machine and 
•-Leering. rhat'3 all you do. That would not be bending or 
iifting. Extra labor there would be some, if you were on a 
travel gang of extra labor ti.at was going between the farm 
and the head house and the place of rest on the dock you 
would be walking. If you were assigned to the back of the 
trucks you wouldn't bo walking. 


H w about sorter? That «:• the only job you haven't 


covered. 


The what? 


°orter. 


.vjI, a dock sorter would not be cl'tubing anything. 
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He would not belift’ng anything. Ho would be simply Interpretl 
market sheets a; d marking up car ;o w'th a o iyon. The moat 
bending he wuuic have to do would bo bend over a cane or mark 
the port on It or the cubic or the weight. 

MR. TESTA: Thank you. 

THE COURT: Via' t a minute, Kr. Testa, 
uo you have an area you want to ask nlm about which apparently 
you wanted to hear as part of n continuous answer, right? 

E finely what was the ship officer to do If he saw a certain 
condition. 


ng 


MR. TESTA; Tea? 

THE COURT: At that fme T d ! an't allow him to 
answer, but there Is no reason you can't ask him that question. 


HR. TESTA: All right. 

Kr. Keeler, you were here yesterday when I rqad 
from the chief officer's deposition, were you not? 

A Yes. 

Q I am go*ng to read It to you again, since the 
judge has 

THE COURT: ho, T don't want anything. I might 
nave forgotten what you were trying to do when I sustained 
the objection. 

KR. TESTA: I dlun't forgel anything, your Honor, 
nut 8‘noo you brought It up T'a like no ask h'm these questions 
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fma see If ho agrees. 

'■R• IjASOFI* : lie asked him on direct examlnatlon. 

Ivl.. nhlELdd: This was covered yesterday. 

TtiE COURT: Till a has b*'en done, Kr. Testa. Lot 
mo pu tne ar««' that I tUiik you wanted and you d^an't ask. 
duppone tne ship's officer knew that the stevedore was taking 
tne cargo, palletised cargo and removing the lateral support 
at that tine, would ti.ore be an obligation on i.Is, part at 


that point? 


THK WITMESS: Absolutely. 

THE COURT: But he would iiave to know about It, 


right? 


THE WITNESS: Well, that Is one of the things that 
the mote should tell the watch officer. Hetisay, "Hey, don't 
i 01 get those tiered up cases. When they pull that cargo away, 
you be sure you are there." 

UiK COURT: That Is the area you wanted. 

RR. TECTA: That's all. 

RECROCO EXAMINATION 
BY I-.R. LACOKF: 

Q Are checkers the name unloi. as longshoremen? 

Checkers what? 

Q Are they In the sam*-* union ns longshoremen? 

A They are In the same uri'on, tut they are «n different 
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locals. 
( 


C And a longshoreman can't work as a chockor unless 
ho JO,r3 that local or takes a tost to bo a checker? 

A Wall, when a longshoreman 's Injured the delegates 
make It easy for him to become a checker. 

;ho delegates waive the Waterfront Commas -ion's 

H ile? 

Yes - no, that is not a Waterfront Commission 
rule. That ir, a rule amongst thomsol-.es. They are ail 
.non w;.o have known each other all then- life and do the same 
work and they take care of their own people. 

W Do you know If anybody took care of Pat DeMiuro 
to give him a job as r checker? 

A ho could become a checker. 

hh. TECTA: How could he possibly know that, 

your Honor? 


THE 

COURT: 

Did 

yoj hea r 

the answer? 

m. 

TECTA: 

No, 

I d 'dn' t 

hear the answer. 

THE 

COUhT: 

The 

w! trioss 

sa'd -- read the answer. 

(An:. 

war read) 



THE 

COUhT: 

You 

want It 

stricken? 

l.H . 

TECTA: 

ho . 



THE 

COURT: 

All 

right. 


Ext r 

a labor 

deals pr’mri’r 

' ly w l th Load .1 ng nna u 1 
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charging trucks, does It not? 

A Ye:? * 1 would say that. Discharging ar.d loading 
trucks, both ways. 

> That want I nalo a pool r' call y, al s charging 

and loading of trucks, didn't 1? 

r You dfc charge them when the cargo Is coming Into 
the p'er and you load them when the cargo Is going out. 

^ On a pier you have a loading platform, correct? 

f Homo piers. 

'i And you a iso have a farm area? 
f Yes. 

^ And the farm area Is much larger than the loading 
platform. Isn't It? 

A Generally. 

0 And trucks are discharged both at the loading • 
platform and the platform In the farm area? 

A Yes. 

W Ann In order to get on boaro a truck you generally 

nave to o]!nb on top of a tailgate, don't you? 

A No, the tailgate Is exactly oven with tire 

loading farm. 

There Is no lorudlng platform in the farm. Is 


there? 


if you don't have a loading platform the checker 
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never goes on the truck. 

Q I'm not talking about a checker, I an. talking 
about extra labor. 

* > ,if? !iJ one of the *>-tra laborers. The only one 
UiOl goat, c. tho truck .ire the folio* ,/ho are bulla I <* are ft* 

'r. ti.e truuk If the <iroft,» ore not already built, anil the 
h'lo modi'ne. 

Irr.*t that what extra labor or. the pier does, 
goes or a truck nnu discharges it? 

t% Ir Lhe (lraft8 ar ° built on the truck. The trucks 
con.o in today with the drafts built. The machine goes In, 

p,cka up tho ar!d brings It out, and when he hits the 

JOad1nts P latfo «a afi h0 comes out of the body of the truck 
tho checker then denotes the draft and the page Is marked how j 
many pieces are on It. 

Q 1/0 have a lready established that there Is a farm 
[ciea on the pier that 's much larger than the loading platform 
and that trucks are discharged from this farm area, so there 
* '■ load * r,g platform, correct? 

A Ye:: ’ there ,n * T, ' a loaulr.g platform will then 
pile the empty pallets to tho height of the truck. 

When you discharge or load cargo onto a truck, do 
you have to bend down? 

1 Il ‘ yo,i mnkIr.,-; drafts, yes, he would have to 
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r nc ] that cargo inside the truck when you go in 
there to take up the pallets, that Is not on even surface either, 

I? ! t? 

A 7es, definitely Is. Mat ns this court. 

Q The cargo In the tin ck is 1 la t? 

.* The truck floor Is flat. 

q I»m r.ot talking about the truck floor. In oruer 

io discharge a truck you have to step on cargo, are you 


rot? 


You are never or. cargo «» a truck. You work 1 rom 


t> r. floor In. The truck Isn't high enough to get up. 

q bo.n't you discharge cargo by machine, sir? 

A Machines In a truck? 


A Very seldom. 

C. I.ic’.dentally, there iv °o specific poslt'on ot 

dock so)ter. Is there? 

There Is a sorter, there Is a head sorter and a 
sorter, there Ip no classification of dock sorter, la the>"e? 

A Oh, yes. 

0 

q bon't all sorters go on board ships? 

A ho. 

< t Incidentally, Isn't sorter a favereu poaltlun where 
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you have to know somebody to get that kind of job? 

f Of comae some people get their job that way. Some 
i n t 1 u w tii -be *r abllty, some get 1 1 tnrough longevi ty. 

Vney have been checking for a lifetime. It works the same 
a: It uoos an any other place in the world. 

Only mare so on t.ne waterfront, correct? 

I wouldn’t ray that. 

f - Incidentally, tnc gangs were out from 21 men to 
eighteen men if. 1968, correct? 

A C : f; I have teat again? 

k A longshore working gang, the gangs that work on 
th? sjh’ps "were reduced ’n sire by agreeii.ent between the 
union ar.n the new fork Shipping A'so: !at ion, from 21 men to 
eighteen men in 1968? 

A Under certain conditions, yes. 

Pi"or to that l ‘)63 agreement there used to be 
e' ht dockmen, correct?' 

*■ ihere was eight or nine dockmcn as a usual rule. 

^ Al>a s* nee that agreement there are only six dockmen 

la thru correct? < 

f. Vos. 

0 

Inr.'t it a fact that when a ship is being dis- 
c.i ige.» .! u least two of the dockmen go lovn. into tlio l.old to 
..'or t with tr.e lor. jsnoremen? 
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A /!).= . 

Q And Isn't 't a tact that on the waterfront every¬ 
thing Is done In a matter of seniority? 

A . ;0 . 

L ;.ov 

P Absolutely not. 

^ Isn't ita fact that the man who ha.- been a dockrr.an 

"r, ch?n gnn ; the longest !c the last one going down Into 
the hola? 

A ho, sir. 

c; How Is !t done? 

A It ' :s done by relation. Old r.. ;r., fat n.en, young 

boys. The/ don't end heavy men over the side. They can't 
go over the slue. They don't send old men over the tide. 

They send the young boys over there. They send the young 
boys down the hold In certain Instances. It Is according 


to what 

the 

work ! 

and 

' e what 

the 

l.atcn 

boss 1 

ti 


jo you 

see P 

A 


Wha t? 


(/ 


uo you 

see h 

A 


Ti i a t ' r 

right 



id . LA 

fOrY: 

t idi.o.;b 

ex a: 

J..V. 10 

i • 


* J 


SOUTHERN niSMMCT COURT PpPORTfHS U S, COURTHOUSE 











1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


- 492A 

el/If Keeler-Pec roar .'192 

£ Y RP. SHIK Lo •': 

U Hr. Keeler, the tovodora.: .and the men, they hold 
Iheir.relvT out to be the jront exj>ert£ lo.ad'ug .and ulschnrg 
s n* ear 70 , .ic:.' t they? 

A Yen, they arc the experts. 

LAYOFF: Your H 01 .gr, I am joins to object at 
te’s po’at. Inin hnproper redirect -- reerucs examination. 
There V r oii.hs t».nt I rn 'a about : t^vviores ana there Is 
noth’ns about experts in Mr. Testa's redirect examl >,;• t i o. . 

THE COUKT: I would say that that wan no, Mr. 
Shields, unless you have none very vital point that you feel 
you forgot. 

Mh. S:1IELJJ: It isn't anything 1 forgot, your 
iior.or. It wan something that war brought up, I believe 
through Mr. Tenta. 

Kh. TZSTA: I don't think no, your Honor. 

THE CO'u'KT: ho, wo have b'on going back and forth 
1 ’ke .a tennis match. 

*'ih. SHIELDS: I will withdraw It. I have no 
further quest 'or,.-. 

\HE SOUhT: In that it, then? 

t 

Mb. iESTA: Yen. 

THE COUI/P: Ail right. You i.aay stop down. 

onreful. 
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(.v’ ti;r j ;3 Excused ) 

'illE COURT: I think the case !r with Kr. Testa 
at this point. 

KR. TESTA: yes, a'i . At In's po’nt I'd Hke to 
offer In evRience the record from the snipping association 
with respect to Kr. DoMeuro'r. earnings. 

THE COURT: All ri ;nt. Show tnen. to Kr. Lasoff. 
KF>. LACOFF: May I approach the Bench? 

TiIE COURT: Yes. 

(At the S1 do Bar) 

KR. LACOFF: That Is what 1 in is trying -,o get in? 
THE COURT: l!o, he doesn't want that. 

KR. TESTA: I want tills. 
lli.E COURT: He says that those are the papers 

lie re. 

KR. TESTA: Wo. I am offering this. He said that 
ho made £6,000. 

ilih COURT: Wa 11 a minute, he doesn't want this 
before toon.. And I don't blame him. 

i.R. ThCTA: Walt a minute, Judje. He introduced 
testimony through Kr. OeMauro that he did not get anything -- 
KR. LACOFF: I did not say that. 

KR. TECTA: Ho did so. He Introduced testimony 
tnat he didn't get U and in order to gei. It. he would nave to 
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••heck 1:. and say that ho waj ready, w 1 i 1 * 11,3 and able to work. 

MR. LASOFF: That Is now. 

MR. TESTA: It won then, too. The pla'ntlff 
teatlf’ea that he didn't jet it. 

MR. LA.OFF: Your Honor sees ho didn't got any 
here and now. 

MP.. TESTA: When he got It In 19 T 2 , your inn er. 

MK. LASOFF: That In collateral. 

MR. TESTA: In order to get It he had to repre¬ 
sent that he was ready, willing and able to work. 

T 1 I 5 COURT: It Is a collateral matter and I 
exercise rny discretion and deny It. 

MR. TESTA: I take exception, your Honor, because 
he's already testified that In order to get It -- 

THE COURT: Therefore, it Is a matter of credi¬ 
bility, r'ghu? 

Mh. TESTA: Yes, but this shows -- 

TiiE COURT: I don't care whether It shows whether 
he did or didn't. It 1s an attack of h's cred1b1 11 ty, and It 
is within my discretion to allow *t or disallow It with an 
exception to the third party defendant* The otner - part of 
’t , I don't see any objection to It here, the earnings. 

MR. LASOFF: I will put in his actual earnings 
because tills not correct, your Hot.or. I have the W2 forms. 
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THE COURT: I will allow ti.ose portions which I 
have Indicated. 

HR. TECTA: He testified he macie y6,000 -- 

THE COURT: I understand. '.net I an. telling you 
that is a collateral matter and In the exercise of my judgment 
T will disallow it. 

MR. TECTA: The whole part of It -- 

i-ixl. I.ACORF: He said everything but the G.A.I. 

THE COURT: .That, is what you said. Either read 
't Into the record or make another transcript. You agree 
ho.v you are go'ng to X It out. 

I-iR. TECTA: Can i t bo marked at this time? 

THE COURT: Yes, I am receiving It subject to 
those conditions. 

(End of side bar- conference) 

(Third Forty Defendant's Exhibit D received 1 . 

ev'donce. ) 

THE COURT: Do you want to read to the jury 
what you say is relevant, Mr. Testa? 

MR. TECTA: Yen, your Honor. This Is a record 
of Mr. DeMauro'a earnings for the year 1970 which shows for 
the quarter ending March 31 j 1970, lie mane $1,193-76. For 
the quarter ending June jC, 1970, he made $934.10. For the 
quarter oi.u'ng Ceptombcr jO, 3970, lie made $1,190.01. And 
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for tr.e quarter ending December ji, J9YC, be made jJ9'i6.4 5 , whic 
If approximately a total of thirty-nine hundreu some odd 
dollars. If your Honor please, at this time I would like to 
rend certain ' .iterrogator 1 o:; propounded by the defendant to 
the plaint* ff and the answers to those interrogator ies as 
made by Mr. JeMauro. 

THE COURT: All right. 

i-J\. TSoTA: Arid I'd like your honor to explain to 
the jury that these are answers under oath that are maa. y 
Mr. tM-.auro. 


TliE COURT: They are evidence just the same as 
the deposit’ons were and tr.e testimony of witnesses here. 
These are to be considered by you in rendering your judgment 


in thls case. 

Kh.‘TESTA: This Is interrogatory number nineteen, 
a question prupoundeu by the attorney for the shipowner to 
the attorney for Mr. JeMauro and an werej by tiie attorneys 
and signeo a:.d sworn to by i-.r. JeMauro. 


"19: State 

..n'on plaintiff claims in's 
toh. SIIJEl,JS: 

of -h' answer because It 
answer as appears to have 
TiJK COURT: It 


and describe the manner- arid way in 
injuries occurred." 

Y-n;r Honor, I object to the readlri 
has been changed. It ’s not the 
been verifier by the plaintiff, 
war: r: '-i.ee changed.? 
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I'.I*. LAYOFF: ho, it wasn't, ./our Honor. It wns 


inr.! led to thou, with that correction In It. 

lilh COURT: Is the one he I. - reading the same? 
M".. LA ..OFF: The same as he Is reading. 


Tiio COURT: Then he says too correction Is in there 


already. 


Honor? 


ML. TECTA: Aren't the originals on f'le, } 


your 


THK COURT: I suppose they arc;. 

l;h. TECTA: II' tnoy are In the file here I 
suppose your Honor could look at them wnile I am reading. 

1*1"* -our 1; Ho, you take the original arid read 
1 r oiii the original. I don't think you should read from a 
copy. 

Lh. TECTA: Kay I nave the original then? 

Ihh COURT: All rl 'ht. lie will give them to you. 

KL. LAHOFF: Here 's the original. 

(ilariu 1 ng) 

i’ll - -. 'li-Ji'A: Here are the orig’nal »nterrogatorles 
• ir,d kir. I»aoil has hanueo me the or 'g'nal answers to the 
’nterroga tor-ins . 

THE COURT: All right. 

.•.lv. TECTA: I will read the quest*on again, wn’ch 


I s quesl 'on n ' i.eteen: 
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"dtote ana describe the u.nnnor ana way In which 
plaintiff deal ms his Injuries occurred." 

Answer to th’s Interrogatory number nl etoen: 

"Plaint’IT was struck by a collapsing cargo fence 
which hnu not been touched." That Is typewritten. r nd then 
added ’n 1. Ink are the words: "And ''.ergo behind the fence." 

Number 20: 

"dtate spec’fically what pin Ir.tiff claims caused 
h’m to sustain the alleged Injuries." 

Answer to number 20, typewritten: 

"Collapsing cargo fence." And then added In Ink: 
"And cargo behind fence fell on him." 

dumber 22: 

"State specifically and describe fully each and 
every act of negligence on the part of the defendant wnich 
plaintiff will claim upon the trial of this action against 
the defendant." 

The answer is -- 

Kh. dlllRLDd: Your Honor, I object to this. This 
not evidence. This Is merely allegations. I don't believe 
it Is evidence ana I object to it. 

THE COURT: I will allow ' tOverruled. 

I'.R. TECTA: The answer to question number 22 Is: 

" JefOwdarits, Its servants, agent?., employees, Its 
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master, olflcors and crow, were careless and negligent and 
tno vessel unsafe and unseaworthy In that they failed to 
s Ppiy plaintiff with a safe place to work «n that they fa'led 
to supply proper and suitable and safe walking arid work’ng 
..ui faces, !n tint they p-arm'tted nrxi aJrowou a cargo fence to 
he erect on In ::.v d hatch In such position and condlt’on so 
nr ' '‘•° ailo* the same to readily collapse and fall." 

Then further down: 

In that they permitted stowage of car-go benind 
the cargo fence In such position and condition as to cause 
sa’d fence to collapse." 

Cues lion number 2u : 

Ii pla'ntlff cla l/i.s the defendant had actual 
notice of said negligent condition referred to In answer to 
Interrogatory number 22, then state the names of the person 
on behalf of tne defendant who the pla’ntlff claims had such 


not!ce. 


Mb. dlllKLDd: dame objection, your Honor. Tills 
.ot evidentiary hi any fashion. 


2 i 1 b: 


i-ii<. TLdTA: 'lhe an. wei to 1 nterrogatory number 


"The defendant had actual notice of such conditions 


by reason of the fact that the sl.’p came 1. with the cargo 
fence ana t,.e cargo In sa’d condition a .j defendant's master. 
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'officers and crew knew or the same or should have known of 


the same. 


..umber 26: 


"state and doscr-bo fun, each respect i„ which 
Ha-r.tlrr will Claim upon the trial or this action that 
the C 2 Green fort wan unseaworthy." 

-''rid the an wer 26: 

"o^fenuant•s vessel" -- 

*‘ r< ■ " H1ELd:J: Same object-on, your Honor. 

TliR COUBT: Overruled. 

i-.K VESTA: "oofendnnt's vessel was unseaworthy 

thnl Cn, ' C ° fe "« —unsuitable and unsafe as 
•;et forth In paragraph 22." 

number 36 --- I have to read 36 f'rst. 

MjJ ’ d pla1nMrf r °P° rt the incident herein to any 
od’cers, supervisors or personnel of International Terminal 
Operating Co., Inc.?" 

'>fid the a newer is, "Yes.' 1 


' 25 


" 1V U,e o, ‘ 0 wer to the above Interrogatory la t„ 
affirmative, state A, the name, ndures 3 and job classlftca- 
tion or the poison or persons to whom the plaintiff reported 

' B> U '“ io - !aUo,1 « »»J -I pro: 'mate hour which 


•‘ <cli such 


V ° ! “ or l a:,n C. "'•ute u.,0 was present at 
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° UCH *•<= *orth ..... substance or suoh 

r po).t, 6, ■•Lni.o whether s*'d reports were oral or In writing. 1 

The answer Is: "li'” rh bn- , . . 

1 n ^ d.d t mekeeper. 

On the city oi tie nsrnioi t ..i _ , 

a^u.cjent the . ubstnnce of the 

1 U ’. L ' h ' ° n;: ° 101,00 fo11 nr,u h.lt me, and the cargo 

beh nd ;. I'ell on n.e. 

..umber 40: 

" W:t " rcs P BC ‘ to the »U,B»tlor.c cents•pod »n 
r0r! " 5r?ph e ' sht or ‘he compla 'nt'i.erein, spee-fy" - 
M-. JIHIELdS: Sawe objection, your Honor. 
i.:13 COUhT: Overruled. 

“• ™ !JTA: the name, rating or otherwise 

'onnfry ton agent, servants and/or employees of the defendant 
.Ihom it will be cla In.ed were negligent and careless. 

Slat « s *» !0 ' r «0'ly and describe fully the 
manner and way which it w'll be clawed the persons referred 
to -n Interrogatory number ho* were negligent 01ld oarelB „ 

fail.ng to provide the pla'ntirf with a cafe place to work 
u-d/or latJ'n; lo prov’de the plaintiff with a seaworthy vessel." 
l: -‘‘ ' <,,: ' :,ver t;) qudst’on dumber 40 t; 

' were;,earn. • = caster, officers and crew. Plaintiff 
does not k..ow the names of any of these people. 

Ti.ey were .ahjlijant an,, careless in that 
»'•*»>tt-aa u.d all,-.wad cargo lo ! , stowed ne.i’nj the cargo 
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"fence which was not suitable, secure or proper, ro that when 
the fence fell the cargo behind the raid fence struck the 
plaintiff as heretofore set forth 'n the negligence and unsea- 
worthlnsss paragraph of the compla’nu" I'd al ~° like to lead fi|am 
the regulations, paragraph 1304, subdivision 28 . 

Mil. LA30KK: Are you asking his Honor to take 
judicial notice of this or has he taken judicial notice of 
it already? 

hn. TESTA: lie’s done It already. 1304.2, 
ubdlvision D, I read: "It Is not tlv Intent of the regulation^ 
of this party to place additional responsibl 11 ty or dut es on 
owners, operators, agents or masters of such vessels unless 
such persons are act'r.g as employers,, nor Is It the Intent 
of tneae regulations to relieve such owners, operators, 
agents or masters of vessels from responsibilities or duties 
ow placed upon them by law, regulation or custom." 

That’s all I have, your Honor. 

THE COUHT: That Is the Third Party defendant's 

case? 

mb. TESTA: /os, sir. 

THE COUHT: Any rebuttaa by the plaintiff? 
j.,h. LAYOFF: Tour- Honor, I'd like to offer Into 
evidence the W2 forms of Mr. deMsuro and his w^Tc for l'.)69 
and 1970. 
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Vi^ COURT: AH right. Chow them to the defendant 

( i^UI'G ) 

;;tiIKTX»0: Your Honor, 1 n«vc r.o object'on 

to th- font:- of Hr. ^I-. uro, but T uon’t ree that there 

\ ■■ ai.y relevance to tu" ■• r - forme of h - w'le. 

Hh. LAOOFF: 3 will out 't out, your hor.or. Tney 

'•re jur:t together. I have to .ever them pnysioally. 


THE 

COURT: 

Ail r’ght. 

Hi>. • 

I.AO0FF: 

Vie w U1 

; ere 

all on 

one page. 

hr. 

TEC IA: 

W1 tri ti.’i t 

1 . to 

.-.f. 

.uro'e earn' 

'iiii-: 

COURT: 

All right 

(Pl: 

1 1 nt ’ f f 

's Exhibit 

re I ; C* 

i llfi 

COURT: 

What lr t 


LA:-OFF: 

I didn't 


18 


• to be be twee 

19 


HR. Ol'.IEIiio 

20 


.•R. LACOFF: 

21 


TL” COURT: 

22 

look at ' 

t, tut I'd ju- 

23 

• 

(P-iure) 

24 


HR. LACOFF 

25 


THE COURT: 


,..R. LA-•OFF: I will I'.’ve you the exact f ijures. 
-UiV. COURT: It ’Ui eVuei.oo anu the jury car. 
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I/.GOFF: 17,1Pi.64. 

T,l ‘ £ C0UhT: ‘ J bjocL 10 Ulc ^ry verifying that, 
th " y hn '° h -°‘' r * Jo1v * d Ul hvldenee. 'n y other rebuttal? 

1*1-.. LA GOFF: i.o, yo ir Honor. 

'iiiK COUHT: How abuut the Tnbd Forty Plaintiff 
and the -p'feniirnt? 

r'll-.. .V.JF1.DG: No, your honor. 

MI.. TECTA: Ho, your Honor. 

Y,1S ,;0l ' ,hT: Au s,aBS liave rested. .’t this point 
the tak ' r-K or U,c cv1<! * ,ioe ’a concluded and we now go Into the 
next phase of the ca.i« which yon rocsu was that the lawyers 
now .■jet an opportunity to talk to yo., for the ,-ooond time. 

ihU ' ,0 “ 11,Ki thn summation. W? will -take a recess before 
we do that arid we will continue on from that po'nt. Please 
don't o'oou,:s the case or make up yor minds at this point. 

(The jury loft Lho courtroom.) 

(lececs) 

(In tre coui troom In the abner.ee of the jury.) 

COUHT: The first mot'on 1 will hear 1j in 
i.umber one, th" n.ot’ oi. oi the defendant shipowner. 

ML. GhIHLLG: I move to dlrmlaa the complaint upon 
the grounds that the plaintiff hoc not proved a pdmo fade 


care. 


.iiF CJUltT: The motion *. joul'd.. 

southern district court reporters u.s. courthouse 






**R» TjSoTA: II” your Honor please, 1 would i’ko 
lo renew n.y motion to dismiss the third party complaint and 
Tor a directed verd’et 'n favor of the stevedore for all the 
reasons that I -'numerated In my n.ot’on to d'smisr the tnlrd 
party complaint at the end of the ih'ru party plaintiff's 
care without stat'ng then, at length at this time. 

TiiH COURT: Tha t mot ? or. ’ f. den 1 ed . 


i-iF.. LAYOFF: At tills point, your Honor, It 1 r my 
understand': ; that Mr. Shields Is w’ thdrawing n's cla'm of 
contributory negligence. WHh that 'n rn'nd the plaintiff 
mo on for a directed verdict on the issue of unsoaworthlness, 
and if the mot'on Is granted or, that Issue, we withdraw the 
claim of negl'gence. On the basis of the testimony adduced 


through th° shipowner, and that Is tnrough the testimony of 
Captain ..heeler, the moment that lateral support that tne ship 
cla»n,s was supporting the cargo was removed, this created .an 
unstable and unsafe conalt'on nnu the testimony Is that tnat 
ox 1 sted to/ minutes. Notice of trie shipowner of the condi¬ 
tion or fault not ’nvolved In th’s case ai.a I say that In 
t ose o'roum;tenons Bh a matter of mw the judge should d’rect 
a verdict s’nee tr.Is Is an admitted dargero .s ur.safe condlt'on 
THE COURT: fry foel'ng In tne matter, that Is 
essentially wrist this case has been about fro«. the beginning, 
reaily a contest between the sn’p an! the leve.iore as to 
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who Is rer-poris i bio here. Under the term:; and conditions of 
the motions that have been made, that, has just been made by 
hr. La soft', if that Is the cond’l’on -- 1s that the condition, 
Mr. Shields? 


hr. .HltfLjS: T did consent to withdraw the defense 
of contributory negligence sli.ce there does not appear to be 
any evidence that Mr. DrMauro hln.self personally was negligent. 

I think there Is a void -- 

TH5 COUhT: Under the circumstances I grant the 
motion and the case w*ll proceed to the jury on the question 
of damages ar between the ship and the plaintiff. We will 
proceed or. the third party cause of action between the chip 
and the stevedore. Those are the two ' ss-ues this jury will 
have. I am prepared to ru]e on the requests that are made. I 
will start with the request made by the third party plaintiff. 
There a v* two documents hero, but one is a copy of the other. 

I notice there a supplement albeit third party defendant, 
but lh«re Is only one by the defendant Lh'rd party plaintiff. 
Lumber one is granted in substance. Limber two Is not because 
of th" mot'or* I just granted, as Is 3, •'(, 5, f>, 7, d, 9, 10, 

11, lc?, 13, 1 'I, lp. Sixteen Is granted In substance. Seven- 
lee. Is granted In substance. Iv’.'htecn Is granted In substance. 
..Inetee. is grantee. In substance. Twenty I.? granted in--substance. 
Twenty-one * s granted substance. Twenty-two is Uenlou In 
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Tlirty-flve In denied In the form requested. Thirty-six Is 
denied In the form requested. Thirty-seven Is denied In the 
form requested. Thirty-eight, thirty-nine and forty are 


granted in substance. 



f'ir.. lEoTA: Kay I have an exception, your Honor, 
to all the third party defendant's requests to charge wh'ch 
your Honor has refused to charge, for the record? 

THE COURT: The exception Is noted. I also 
rule on the additional requests of the third party defendant. 

number one is denied In the form requested, as Is 
..umbel two, three and lour. Humber five Is granted In substanca 
as number six, seven, eight and nine. 

j-ih. Psj-S IA: Kay I have an exception to your Honor's 
refusal to those of the third party defendant's additional 
requests to charge? 

THE COURT: The exception is noted. I Indicate 
.-.'hen I ay granted in substance, what 1 mean by tint Is, you 
will have to pay attention to the. charge and If you are not 
satisfied the way the Court covers that particular area In 
t;nt request you will nave to make it known to me before 
we f nully give the case to the jury. How much t’me ore you 
going to nt eu? 

hh. LAHOFF: I won't take more than a half hour, 
your Honor, rrobaoly less. 
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M\. EJilELDC: Probably loss than that. 

Mt. TEoTA: I will bo moro than that, your Honor, 
s'nce I have to cover both situation:* here. 


TilE COUhT: 

How much t.lm°? 


hi'. VKhTA: 

I may need an hour*. 

I will try to 


(jo ! t. ’ii loss. If poss’ble. 

THE COUI-T: All right. Bring In the jury. 

(The jury entered the courtroom.) 

71:3 COUHT: I exploited to the jury that wnlle 
you were in the jury room 1 heard eerta’n motions which were 
directed to tno law *n this case. And you remember when I 
drew thir: diagram over here, that tnore were two causes of 
action. One 1:: the longshoreman against the sh’p arid the secon 
one Is tue ah ip as against the stevedorin' company on the 
contract which they had in existence between them. And yoj 
w«ll recall I tolu you that ’ n order for the plaintiff to 
win In the first cause of action lie would have to show that 
the ship was unsea worthy or tnat there was negligence or that 
there was both. Ir analysing tills evidence I have determined 
as a matte; of law that Ui’s longshoreman Is entitled to 
recover as far as tl.e ship Is concerned on the ooctr’rie of 
uir onworthitiers, which requires no fault or lack of diligence 
on the part, of tl.e snip but merely r rqu’ros that the snip at 
t. i? po T nt it. s';m' was not reasonably J" t for. the purpose for 
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* !Ch n ** S ''"• enrt - d a " u 1 f ' clc orates falling on a folio* 

ltkc this certainly war r.ot reasonably ,. 0 be -mended by a 

l.iiWhnressm and, therefore. I have deiarm-ned that as far 

tl ‘" t U '’ U " <! ° r not,cm ,:i oo-'oerned he entitled to recover, 
■-■he quart ion still remains as to how „„c„ entitled to 

innovo, a far as that first suit In concerned. The nogllgencj 
a ’poet of the ease has beer withdrawn so you don't have to go 

,;:t ° t " 0t 8t Sl1 - A " f#r » a u ‘* «-'P and the longshoremen are 
concerned your solo day will he‘to determine how much was 

he damaged In th«a particular case. 1 wu give you the rules 
raw comn.n.ii; that, and tnat will he your sole function 

Iar ’' r ' 1 I» rt or W-'» ease -s concerned, case 

number one. Case number two as between'the ship and the 

.teyedore '' tlie vely 5ai,,R cond't'on as when I put that 
d'a E ra,„ on the hoard. That will have to be determined by you. 
•ihnt there was a contract is not disputed between the parties. 

'-•he duest-on is whether there was a branch eUner on the part 
Of the chip or n breach on the port of the stevedoring company. 

■’nd you will have to make a determination as to that. If you 
determine that the a.,ip is entitle, to recover because ti.e 

contract was breached, then they will he ..-fled by you 

by R'v’n; to the snip a judgment so that the recovery of the 

* '-*' 1 n - 1 Ln0 • t-vouor-.hg oc-mny. On the 

O tl . ” V Jt'i; i(j . i' vou f i • i{ •(.,«» * •. . 

7 U 1 *- a !'»*•.< "Leveiere !:: ! n hf 3 
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drifRM!,e ' tLC ‘" of cou, " (: > tiiO snip ,,111 have* to pay the jud s - 
: ' ;ow ?il tMn P° '* ♦' ail the slues will address you on the 
vr'o- arguments they den!re to make 'n ti.oii particular area 
i K * *: /our Honor, ,-.r. n- soff, hr. .jl»1eld3, 

* >r • ‘‘oren.ar. and j. a a I os ana gentiomon of the jury: 

•'*" tl ‘ ,,vo »ow arr* ved at w.e point In the lawsuit 
which ,ve lawyers like to refer to a., the moment of truth, 
bee’suro the lawsuit la. In fact, a search for t,.e truth anu 
you, members of the jury, ere 50 ini* to nave to decide just 
where the trut.. l’os and where tno responsibility for this 
accident 1 There 'r no question tnat something happenea 

to Mr. u^k-uro. he had an acc’dent. he was hurt. Put 
th- quest 4 on that you are going to have to decide 4 s, whore 
fault war it. rfho .Is responsible for tn!.-- accident and 
lor the Injuries sustained by *-.r. ueM-uro? That 's wnat you 
a'e to dec’d^. 

/on took an oatn as jurors to render a fair and 
n.partial verdict In th 4 s case and that's oil I ask of you, 

Ll ' L ‘ ' Sl1 ,I,;/ t; l :r nt auks of you, to b • fa'r and just and 
r u,d‘r a fair and imparl'ai vorutet tu»: case. To renuer 
justice, 'n other orcis. What I. justice? What »a right? 

is f;.l,v Unuor tne facta and c’mum: lances 1.. this case? 
“ u 1 wa..t you to do. 1 want you to do the right 

‘'h.ig. } v:'- t you to be able to sleep asm yon go home at 
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mght after tMa case Is over, know’ng In your hearts that 
you d»c toe rv S ht thing, you did what was fair and what la 
r1 - ;ht a, * d w ‘- 3t ' s J ust ‘ And U.at you rendered just'ce In 
th1S C3r ’ ? * 1 d0 “‘ L “"•* «^ther you over noticed or not, but 

t *~‘ rft ‘ ,,<l ‘h-n'pt'lon on tlie courthouse across the street 
t--t rays the true admin* strati on of justice 1e the firroeat 
filer of good government, a,d H Is. That 1 S what you are 
“o»e for, to render justice and the true adi lustration of 
justice, r nd the key word Is true. In that Inscription. 

./o have as Judgo C-j.nella told you, two lawsuits here. He 
in:; ,,,ndo n determination as to the first claim i n Giving 
•a . DoMauro 'a action aga’r.at the shipowner, he has explained 
t.j .t to >o.,. hut he has left to you members cf the jury to 
use hie the second claim by the shipowner against my client. 


the stevedore. 


•t the outset of this case I told you what the 
tevenoie .. poo ’ t on was in this case In great detail and I 
told you that t.e stevedore didn't belong in this case and I 
old you trust after you heard t.,o testimony I would come hack 
nd t 1„ to /o '! aga n and explain to you why my client doesn't 
belong In thV can*. ./hat Is this case all about? It Is 
'bout cargo. Three cases of cargo ti.nl are reflected In 
photographs that are in evidence, and I'd Hke you to take 

* r ’ Ctur “ ; : ' ,l ° tho J ur '/ r oom with you, ar.u any other exhibit: 
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you »,.t to to*, you, loop „t there prunes. ThPrn 

Sr0 t4 ° ” ^* U6r ° ar = versions of whnt happened 

'■ore. But b-r'cally tuere no dlsru.e ,, , 

I - o/.jl tl.fa cargo was 

put on thin 3i,’p by son,', other stovoue-in- 

ou "’thor *i, Oakland, 

^Ufom-a, or 11 ...olulu or ..uhfc Hay, .r ^nowhere on tho 

«*.-»• ’n undlsputeu. Mr. hlolds oopcded that 

tb ° Be C?!:6a fSU 0,1 "' r o wore p ut W|C ,, ola of 

11,8 Kl ‘ !;> ° n t0p ° r L "'‘ Kt**- top of Jtlieae piper, 
by steveuorer cn tnr> w»<- ♦ •* , . 

Olio W .. t, oO,?St non.ownor-t . A nrt •rrtr. + 

' • > nn i/fipn tue vessel 

n.ndo a voyage. But before the vea-ei r^io , 

rurde tue voyage and 

alt "‘ 1,1686 •' a6V6 “ 0, ' ea U " "’•' t Coett had put these eases 

on top Of title pipe, they Inspected It, the off.core of 

the sMp inspected th<* stowanw n. 

to.Mg , and they wei e satisfied or they) 

" V< r W ° l,1C1 1,0Ve "' a ' l0a Wlth thnt r ‘-’p. They were satisfied 
that that was proper stowage. The way those stevedores on 

tho W--,t Coast had placed these three oases on top of these 

p 1 s. 

un'ef nute testified ar,u he said that they 
’-'-P^ted It. b *a test 'mony was rend to you and It 1 S part 

° r t -' ; r66 ° r<i - 1 “ lk - 't Off with Ulp;,, end there Is no 

question that they <jld. Tne nuertlon t-n no ♦ 

, 1 ,Uion t.idi, was put lo Mr. 

horirale^ on 1; 1 a d^pos ' 11 on: 

* ;n0r ‘ load,n S operations were completed 1 
'■• ,,, tne are, of „.e lower .tween, doe* of number 
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2 

four and number five hatch Inspected? 


3 

"A Yes, air." 


4 

,;o there 1 c no ouo:;t Ion that of tor those canon 


5 

wore loaded on top of this pip 1- * tnat hr. Gon^alc?, the cJ.lef 


6 

officer of tin* ship, went down and Inspected it. And he was 


7 

ratin’ lev., that ’L was: okay. And he wn a::ked again, "Had 


8 

the lower 'tween deck of number four and number five hatch 


9 

been inspected by the snip's personnel after loading operations 


10 

were coninionced In the lower 'tween ueoi: of Loose hatches. 


11 

" A In Oa k la r;d, yes." 


12 

Ho there Is no question arm trie re ' s no doubt 


13 

that n,y client. International Terminal Opera fog Company did 


14 

not put these cases or, the chip. They were put on there by 


15 

other steveuorea in Oakland, California, and then the manner 


16 

In which they were stoweu was inspected by the cnlof mate of 


17 

tills chip, the Green Port, fir. duntlrgc Gor.-aler, approved 


18 

and he was satisfied with that stowage. As I sn’d before. 


19 

if he wasn't satisfied they never would have aa'led, because 


20 

you heard Captain '..'heeler'.: description of this voyage, tain 


21 

stormy voyage with the ship pitohln- aria toss' ng and rocking 


22 

and rolling. Aim if tho: e cases hadn't been soeurou properly 


23 

th<\y would have teen rattling nrourid 'n the hold of that ship 


24 

and you heard me ask Cn pta ’ n Wheeler, they may have ado n 

f‘ J 

25 

hole r'rht 1 1, the s'de of the s.nip, wc id..' t. they? ile sa d yes 
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•ind w .or? ’s ts.e 1 tween dock, 't was r'ght down by tho water- 
lino. If they had made a hole lr, the side of the chip, the 
water would have come In and tMjui'p would have sunk. So 
they were concerned a ho.;s till a stowage. They wore rightfully 
concerned about this stowage because we wore responsible for 
Iho s towage. ..'e were responsible for the safety of the snip, 

uf ooi re they didn't want It to sink and drown, but they are 
also responsible for the cargo that i;; in the ship. They 
are res pons ’bJ.o for cargo from one place to another that 
belongs to somebody and they didn't want anything to happen to 
that cargo. Tney didn't want anything to happen to the 1 1 crew 
either, do tney checked it. or.d they were satisfied that it 
was stowed properly. ..nd then they made this voyage and you 
hoard Captain Wheeler describe the odessey of the SS 
Greonport, ti.e heavy waves and the terrible seas that they 
went through from Oakland, through the Panama Canal, up the 
i^ar t Coast, pact Cape liatteras, a couple of ports they stopped 
at. Charleston, horfolk, and finally, Bayonne. And they got 
•■to Bayonne. Up to tn'c point. M. »n their ship, it is their 
cargo. They are r^rpor.a' bio for it a.iU tn-'y are admittedly 
responsible. There 's no question about -1. Tney concede 
tills. They get into port and say ail r'gnt, now we are going 
to have the cargo unloaded. do tiiey h’re n .j cl’eirt, I.T.O, to 
unload th ’ c cargo. A,a an accident happens. . 'ihf'se or,foil 
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arid they hit Mr. C Mouro. And then everybody rt.arts running. 
What ore we go'ng to do now, on accident happened. How can 
we pass the buck? How con wo put the blame on Homebody 
el.'-e? How can we lay It off on the stevedore, Iri the Immortal 
words? of Captain Wheeler. Lay It off on the stevedore, that 
' what he said. I remember when I aekeu him I n the final 
analyse, who La responsible for the safety of the snip and 
the stowage of the cargo, the loading and the unloading, he 
r.n’a that was the responsibility of th^ sh.ip. But they'd lay 
It off on the stevedore if they could. And he said that Is 
what the third mate was there for, to lay It off on tne 
steveoore. But the third mate didn't exactly say that, or 
the chief mate. He diuri'L say he was there for that purpose. 
He was the cnlef officer. The quest'on Is: 

"A; chief officer on the Green fort, what were 
your dut'es on March 31 , ' 71 ?" 

That Is the cate cl’ this accident. 

"A Tn charge of discharging the ship or 

loading, whl. jever caroperation was being conducted at the 
L 1 n.e. " t the same t'ine the maintenance at a routine work on 

the s.ilp. 

./as It part of your job to supervise the 
work of the longshoremen to s*»»» that they discharged tne 
vessel properly? 
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Yes. 


In connect on with that job, did you hove 
th? third in"to or; duty to see that they did discharge the 
oir'O properly? 

Right. 

t; If you or' the thlro mote hod seen or;y 

oct'vHy In the cargo hatch which you considered improper or 
unsafe, would you have stopped the longshoremen fnm conducting 
those activltios? 

"A Ye S , air. 

'Q At any time on the 31 st day of March, '71, 

did e’tner you or the third mate have any complaint with the 
way the stevedoring operations were being conducted? 

"•> Ho, sir." 

bo Mr. Santiago Gonzales by his own testimony 
admlttouly was In charge of the loading and unloading operation^ 
Arid he was there to see tint everything went off properly and 
he admitted it was his responsibility. ■'rd he didn't find any 
r’auit with t.ie way things were happened. That Is, not unt’l 
. ornrth'n* happened. And t.he.i he dec Idea it was a gooa t'rne to 
find there was somebody else'.- fault Instead of tne fault of 
m or ary of the officers on the ship or the shipping 
roinpany. i'h's Is when trie project of laying 1 . off on the 
toveuore began. 
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A I pointou out to you In tue beginning of thin 
case, there in a burden of proof. And I meritIoned to you at the 
beginning of the case, Mr. Lasoff spoke to you first, Mr. 
-Shield:' second and T sjoke to you last, that was at the 
beginning. Iiow at th--* end of the case I speak to you first, 

i f. Shield:? speaks second and Mr. Lacoff speaks last. And 
that !s because the burden of proof is with the plaintiff, Mr. 
iW'iauro, in nls case against the shipowner, and it is with 
the shipowner, Central Gulf SC Corpoiatlon In its case against 
my client whore they say that we breached the contract, that 
we didn't perform the stevedoring services 1 r; a workmanlike 
mat.nor. It Is tneir burden of proof. It isn't enough to say 
it, they have to prove it. And there was no testimony In this 
case. Who d'd they bring In to testify? Nobody. Captain 
Wheeler was the only witness that they brought In to testify. 
Mo I say to you at th~ very outset, they did not sustain the 
burden of proving that we breach.au our contract or that we, 
as they claim, did rot perform tne stevedoring services In a 
workmanlike manner. After I am through talking, Mr. Shields 
will sp'Tik and T won't get a chance to answer what h^ .has to 
any. So 1 have to anticipate at this po’nt, arid I hope that I 
do n'..t'ci jm te everything that he has to say. If I don't, I am 
relying on you members of the jury to answer for me because 
you heard the testimony this case,. When he is all through 
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•n.ci Mr. Lor off »- all through, I Can't get up again n„d say 
no. It cl lari' t happen Uvt way or any thing else, but I have to 
r-ly on you member s of the jury to answ-r those questions for 
me. because he brought rr,. v <:]>, t 'nto this care and claims he 
c entitled to /-jet back any money you ;• wnnl Mr. uoMauro. Of 
comae, t ray he T:? not Entitled to ,;;ot back from rr.y client, 
T.i.O., ar,y money that you members of the jury decide to 
-i.rard to Mr. oeMeuro. And there are v *ry good reasons for 
that, because nr- 1 said to you the beginning It is a 
quest' on of fault or responsibility. And I say that my 
ol'^nt was not at fault and was not responsible for this acci¬ 
dent. hure si. accident happened, but why did 4 1 happen? It 
happened because these case:; were not properly stowed In the 
f rst place. If they were properly atoweo In the first place, 
voeurco and chocked, the accident neve would have happened, 
b it or.ee • t ooer happen, tuer. they want to lay U off on the 
..tovanores. And they ray well, you fellows went In there to un- 
io-wi this and if ' t wa r.'t properly stowed U Is oui fault 
hut you f--i o', i lei h..ve dor.e someth In.'; abo.t It. You took away tte 
lateral support. V.hu-t were we supposed to do? w'e are stevedor 
we are h’red for tne express purpose of taking the cargo out 
ot the bold of the ship. How can you take it out? It tr In 
lh~re. Vis.-Hire this room If you will, a: being tne hold of 
l.e nl: ip. l-.vbe It ' s not as mg as ti.!-, but * i. Is puckcu 
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lii oil <1! roc l I o.us . tltashed . You d-...'l sa 11 y ship with ju:;t 
two piece? of the cargo 'n It. They couldn't make any money 
that way. 'lnoy fill up the nol.i from one wide to lh r ‘ other. 
Forward, oft, emwarLsn! pi;. You nave to start ron.o pi toe. 

You f.k* ..omoth 1 ng out In the* middle -«nu it Isn't properly 
: towou In tht- first place, something Is go 1 ng to fall. Ho 
li.ey su'd you snouldu't do that, you snouldn't take someth: ng 
f>om the middle. That *s the only pin :e you can start, because 
the square of the hatch 13 opyi. Toe la at cargo Is pat In 
In the middle ai d t..e first cnr u o comes o it 'n the middle. 

That !r the only way a sieveuorlng operation can he run. Ho 
they sa r , we ctovno the ah*p, we Inspected It, we were satis¬ 
fied wI tii the towage of tne sh*p but you should have* seen 
tent there was something wrong here, you should have seen If 
wo didn't stow ' t properly. F.ven though they sway we aid 
•tow ’t properly, ai.d Mr. Gonsalc" inspector It and was satls- 
flea w'th 't, v;e should have some extra sensory perception 
end look down and say It Is not atowou properly, so we are 
not . ir I o , ..g to work, we will just leave It Inert;. Then they 
bring In Captain Wheeler who says *f tn^y take away something 
that ’a supporting something oise, It is going to fail. It 
w»11 only fail If It wasn't atowou properly In the first place, 
w'o hav a rl 'lit to assume ti.rt If the cargo wa In. the ship 
It was stowe.. properly and it i.ol going to foil on un If we 
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ir.kn non. 1 tii 1 ng out. Bocnu. o wo hovo to toko the tiilngji out. 
Thot Is wont wo a re thorn for. Tho u Captain Jneeler soys 
w':ll, ’f you r>o coins to talc- someth*." out, you should shore 
p the other otuiT. Inline, wo nr.* unload In; the ship and 
wo ore ;o’ng to put U Umbers and ho- .vis, wo are r- to 

!l 1! ■* Uf ' ‘ iiJ t ' ho ::UjlT -'h'oh wo are bakU; out of the ship. 

xV tt ' ni mnk '' 1 ' q,y “ er, e » 1 don,t H. You are not ;olr.g to 
oouro things, yon aro not go’,.; to put up boards and everythin 
nr^d .ia 1 everyth*:./; to the aide. Thor; you coulan•t•tone It 
out In the first place. The whole objective In an unloading 
operation Is to take the cargo out, not to nail It to the side 
::u wher-> Ui the responsibility for Li.at case? 1 my U l.s 
the shipowner's responsibility. It Is 'their ship, tneir cargo, 
tney were responsible for Us safe stowage In tne first Ins tone > 
rjnd ' r C, ‘ ncc!(J °nt happened, It U their fault and they can't 
pass the buck to us and they can't lay'it off on the sUvaore 
and say U is too bad, but you fellows snoulunU have unloaded 
’ 1 ,f w ° Uo “' t load u safely in t..e flr^t pxc.ee ur.u If tne 
ves.sel was un.es worthy, we wore ne;i<gont, U U your fault. 

1 v 1T ‘' 111 ° '- • f'ow look at the testimony of the ir.u’vldua 

p 'Ohio. 

; r. h- M-M.ro. H- went aboard the ship and he was 
work*:,' In*}-., and son.-th' ng did happen to h*r., no' quest.lo., 

.-.boil!, U. ;! • hurt. You iv-ru the mviJca] testimony. 


7 
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Uut If you remember ho said and a 11 Ms buddies who can.** In 

or;d tor tiffed for him, they no Id the same thin;:, they didn't 

<ro anywhere near these carer:. They didn't touch it. They 

worm;'t rr.ywhem near H. The hllo waover there som- place 

l-’ftee,. or twenty feet away. /11 of o sudden, down It come. 

All r 1 ;ht. Put they removed thorns,elvor. from tie whole area. 

They had nothing to do / tills. That's all right. This 

• r th *V r version of something that happened hero. However, 

$ 

I read to you the answers that Mr. Lel'^uro made to the ques¬ 
tions put to film by the shipowner, lie didn't say that these 
ea os were just sitting there just perched precariously on 
top of ti.oso pipes. They were shored up. They had these 
boards there holding them up. There are the boards, r!~ht 
under the picture. The only problem is that when they did 
shore thorn things up and they did put. those boards, and nail 
,h ° m In to hold these cases up, they didn't do a good job of 
•ior'ng. That is the res pons 'bill ty of the shipowner, We 
uldn't put these cases In there, dtevejoroa that they hired In 
Oakland put these cases In there and shored them up with these 
ho rds for the purpose of holding thvn In place dur'ng this 
voyage and tuoy didn't hold. I'nd while wo were In the process 
of unloading, It. crashed right through the boards. Mow 
plaintiff's w'tnesses for som-* reason or other s.aij that they 
were ju t s'it'rig there, p« relied there an ton of the pipes. 
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There In a qii'-r tion of credibility hero. You have to decide 
who la tell In; the truth. Credibility la the key to nny 
lawsuit find any Issue In the lawsu 11 . How do you decide 
’rrues of credibility? You look at. l.l:-* people on the witness 
.t-'rd. H "j c'(i they impress you? ..'«re they truthful, forth¬ 
right, candid? How did they come naros. to you? Put more 
then that, does it make any sense? Joes It ninlce any sense what 
they are sayin^. These eases are Just perched there proc^riousl 
on top of there piper and the ship gO'*s through this sea 
voyage w’th all the pitching and tossing and rocking and 
rolling and nothing happens to them. They just stay there 
perched, ore, two, three, four on top, an accident waiting to 
happen. Well, even Captain ’..’heeler raid that couldn't he, 
that la Impossible, they wouldn't rtay there. The ship Is 
pitching fore aid aft and It. Is rolling from side to aid., 
and the. e tilings are going to be bouncing arourici all over the 
place. It. is riot possible, fo I say 11 Is a question of 
credibility. Mow can you believe that those cares were Just 
perched there? That Is fo) you to decide. You heard them 
testify. They all came 'n with the ran/' story, wh'ch is dia¬ 
metrically opposite from the answers to the Interrogatories 
that were prepared by Mr. I.osoff arid s'grind by Mr. jetoauro, 
which T read to you where they raid there war: a cargo f^nce 
there and first ire said 11 vn ; the fenc" that hit h'm arid then 
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2 

just compensation. He 1:: not entitled to 5011,0 outrageous 


3 

sum of money because he says ho can't go hack to work or be- 


4 

enure he doesn't choose to go back to work or doesn't feci 


5 

l'ko 't or because he Is too fat to go l.aclc to work, fie 


6 

In the original five by f've f:it man ,viio ..elghs 255 pounds 


7 

and the doctors come ' n iiero arid say fie can't squat or bend. 


8 

You couldn't squat or bend either If your stomach gets in 


9 

the way If you want to squat and bend with that kind of wc'ght. 


10 

Put bear ' n mind or, the quest'on of damages, I ray to you he 


11 

is orit'tled to damages, but fair and reasonable compensation. 


12 

Again I want to Impress upon you the necessity for be'ng fair 


13 

and just. l.'ct only In connection wish the liability as 


14 

respects the case as to whose fault ana responsibility It Is, 


15 

but also 1 :i connection with the damages. Give h^n what he Is 


16 

entitled t.o, what he 1 r fairly anu reasonably and justly 


17 

a t'tleu lo, and nothing more. You saw the doctors. You 


18 

heard the testimony with respect to the jobs that can and 


19 

cannot be done by Mr. beMnuro. Mr. ueM.uiro, Incidentally, Is 


20 

not presently roce'vlnr any treatment. Hasn't seen a doctor 


21 

*n a long time o/.cept, of coircc, for- i;r. Graubard, wfio saw 


22 

him just recently to come in here and till you that he had a 


23 

'10 or 'in percent disability of the leg. Tint Is the only reason 

r 

24 

0 . G • a ul a rd came. 


25 

Mr. i;e Macro war down *this hatch a no he was workl 

<g 
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* <Hh th * x,,h tir , of h „ 5? ° 

there Vt . " ^'PPo. o.i to ho do„„ 

.h.t Ms ,„ 3 J0 „. 

*»d one VO,. rtf . , ' R " 8S dol "«- ** ho 

J * r - f nca,it th?:ir- hern u 

pallet,-ed " ,te 3 " ,d that thl, 

" U “ t ,a «“ «>go that the huo 

°r-r<i.ur, .,r. Vos* was ron.ov^n^ W 'th *>,, , 

pro,.-a of „ ... ... hUo Mu* the 

• t..,„ h.lo and potting th-r >, „ , 

, " th0 button. of the 

' ’ '•= !Mu ‘hat pallet I nod oar™ ,. 

cairr 0 was not lea fp 

• ot oupport'ng t; . le . , • - <ni * 88 

rcooiieotion, of coerce „ 
better tl;or. t ' 13 

•' -o.,»L have to believe *» k,„ 

op, r _ __ ll because I 


I ' , -* v - 1 ^ oecause I 

*'■/ oo, but T don't mi,, , 

l ' on niy rnpnnnnt i 

y z -collection, j 

th ‘t .->•• . r .., . ‘ ,ri ts these 

^ uo.;:,, a,.u tl;3t , 

** ^liii t J hh»| yi. ; u 

I the , ;w .. U iJoi * IJro »»». that 

I *'• 1 •* • t. • o''i cnr t o *-hn f ♦ ’ 

* "* “Potato,- no removing 

hot support•ng those oaten. , nd T , 

N—nd .. . 

' 1 all ..,1*3 testimony by Captain 

eler that *r vr . 

rm,M "H bhoro pallet i ted canon that 
everything el. e ou e a 

J co «o tumbling do.,n. n ,.v -a,, 
who wan .i,t . “ ^.ueKauro 

the hatch* n 4 11 

cr - ' u l *bo time says that- 

fillet*vnj __ ... . J t,,at th - 3e 

il:S P fil lot’r-ed carte wn- not 

oa.ion, ,W * -“pportinj those 

‘ •“ ro ‘-o»od the poll«* t ise.i - 

i ii-Li.ed ti.irgo we did * lfl f 

remove any i,. ltn , „ la ,,ot 

J “ i support beoausn t .^ r . n , 

support -he, . . ° wan,,.t any lateral 

a " 10 «•» Writ place, , 

thlnlc or that u _ . 

you ,ar<' -u’,.. *. . rirl » because 

ioa -- •- Wf talh about lateral support and 

■‘i* uown tliere arri y r , 

“‘•u l eri.ovou lai i 

. house or . W> ° rt ’ :> ' ld 

ui U0: “ ? -' OGC » -»0 took so-.v II 

n °way and ovory- 
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2 l, " IR ““ But .7.7 ukin't. ^ 

3 thl! . oar . o " J "' nUr0 

not curiort'nc those cages 

4 H -0 dUnH ,. Brj>v .. , 

5 ,,,, ' iatciax support. 

UK,t uaa ^PPorttn;: these cases jg, 

6 " ' '* fence 

ll ‘< -±ov innt «what war- rup . o.- t 

7 1 * * 1 *•£ tuesc cases, 

r ' xir,t ° t - 0l,J ^ ou > 01- I.r.o.'n g.gfor7 c M 
g -'-y eii£l t.oer told 

y°'i that ho went on the ah’n 'h n 1 I 

9 * ' f ny '° Iore 3lJ ti he looked 

!l ^ " riJ U looked all r' -ht i 0 

3 * ° ■ AlV( - t, d'j, because 

contrary to who? all thou* 

[ ■ ’ U ’ M - ,;2;!n ' t just 

perched jheinrecar'm.M, 

! 7 rf:! ' Uns ,0 fal1 0V21, when somebody 

' ‘ iIl " d rh " n: °*or on the h»lo or -on, » . 

- •■-hoJy uown there breathed 

l '°° heavy 0i ‘ 0Ji -*i»heu or rr—reu ;he, 1 

CU * •' hGf * ^okcd at ft It W an 

supported hr til*-*, y . 

‘ 1 - C Pi0riles , n r.d he 1 -> 1 I 

> .,1,U rir. .,ao over 1 ' r 1 ?h I- t,. „ 

Wwt thet Phortn- , - J S - ure 

il,J ' r ,|,; 111 there properly - 

1 1 J* s^ron»xy and 

securely a r.d wo., Id contf*-,.« t 

to “W those cases during 

U " course or u .e unload!, r opera Mor 

’* P at on - "oofu-'e wo, and j aov 

' •• ;j0 “or-’t have the obi •cation ,<• 

U1 °*' '- 0 :o uown there 

chock *'vorv 1 f * 4 1 I 

' U1S ,,00k of the Ship and 3hako 

a very thing i 0 see- >r , t ... ... . ' 

* ,ihL - M1 we have to do ,a 

look at It., a visual, cover, 

. -.pea on, a,* < t It looks safe 

••d proper Tor the ;-.h f , 

-o u.v.vn, ,'i re 'ust! f’en ■» 1 

,jU “ 1 : eo n n;olnp: 

0 work p-r,, t . 

’ 2 we have 0 r^ht to rely on the fact 

:! ’ V “ tta ' - ,} ' P ' ‘'tone, prone,-,y. Joi u ... [ 

1 -»»•< l j 1. t. warrant 

1 •> the 'j! 1. , , . , 

°' 1 1 0: ,.h'hcre.'/.-jr, tbai | 

1 • li; P ••''■•worthy. 
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3 1:; 


•' V‘.\;Oj- i t-llf. t till 


n Zrf,ri3r ^7 ••l.’p and that thi» , M11 

11,1 stable, uo 


- r ouroU oor^o. 


-1 »*.: ; o roly on (j -j . 

L l " p ^ w-. , OUiSn 

' ■- o nr.j oad th. •« .. 

VI.,.. Cul -J Ikp f 4 ,* o, /. . 

1 W#C u . 3«. !•>,•/ iv.pi. n , ! . 

• - U1 ° * 1 i 1 aroM.d, 

‘ wr - r Put *u thorn U vv n . , 

° “ thoro r i( cud, 

r* *' 00h * °" 1 »»»•• UK, whole 


th ' M! r;!U1 '-- *«. *, ivve a r . p : t tj r ■ 

., f 1 1 iy on U'lt rcprason 

, '0.o. But f!;oro ti nr fv,- t, 

' 1 ' n, ° you hu looked 

H {!t,Ci lj0!:ed and t0 ht . ; . 

0 A na that's all 

Wl to do. Tint >;-•• n-, 

‘'••it was the whoj •' nvtnri 

. .. - -‘ ,r of 0,J »' obligation 


fSl * 0a “ n ’napootlo!, fa COi ,cni 


Cay ‘ s Kr * r ™t toatfff,d, hu 


"' U ‘ *he other men i n this 


Fl.foo to keep the cases from M n 

fnll r ^ and ho made certain 

tarks on those .u 

.. '-* 1 *’ n/ 10 y °", take the 

• woO~r-'. nh r . - 

•o -/*-vj con seo th" r'>rn*- 

*■ ,l: 0, ' lu i *7 Kr. Prntt. 

L. O t /! % r" -o. i , 

' ''•• 1 * .• ^Yjr» V>ir *<•>. p, 

,nto '« put an s on these 


W « . j 1 ' • •• , '••/» 4 1 . _ 1 

• u x *-wo hoarda the: 


"'0 ,> ra:; *h«d: h-> ••• t , ... 

'*■ -- J l oj>rosei-.t shur I-. • - , . . , . 

‘ ■ j» rji.o W? * cii 


- f - ch you can 

U-'Mly o 03 r »^L. f , 

1 l ‘ tx underneath these ^ 

that crashed 

hiou- !; that rhor'n-r. Mr p,- , 

t . . -cr.jr.ge reason 

1 d tn-^re ... , 

- .,**• - u.o hoard.5 t» h 

, .. 1 •' th «*» ^-Plo or nails 

a7,i:r ' r,i ^ ’ Place/;,: if ,,, h .„ 

. tt,J hu - i,tK; WJth « -upie of nils 

ld the; r. f.VO COCOS. ?) 

■• ooupl« of comments 


J,: ’ ho.; *ii o r.•. . f , 

• “• / -ve hut. th-i u?r , 


• * '• < 1 * rcot y 


’' 7 ' ;i ' ;i wl v * . nrA .. 

* k» ji. vf, 

a nni; f j.rr 
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°" ** t!n1 - 1230 pour,-in. *>u 3d two none 'n , 

b °' rd K ° 1CJ , hnt kU * of wo! -^ ^''M'.'uro on 'a th» car«ro 


[ h ’ woo v;c r',< * nr; w’th In th- ha I oh d. dr: i,. b . vc C;JI .,, 0 fi{ . co> 

1 ! " : ' i! ' '‘ )0Ut n onr ~° frnc ' J wht-.h divider tha number 

Tjur ur,i f«vo hatch. There r- i;r « .. . 

0 ' ‘ ‘ • I 1 1 i L on. In odd ? 11 on I 

,U ■"’ Vr ’ *«•*. • -" 'O f*~. ,h'0i, 3 hon !15 , 

U t«r-,e t 0 ae h , ve tM 

-i lo.-erv P -> r: 0 ? r .vo are to Ik*re a tout - n • , 

Tfojt.. . nj t-.r. tract onid 

U ' V ‘' th! U '- , ' UT ‘ 1 '« fvo l«:h u, t ho ,»s ,or.:T., a ,l 

r ‘ " ‘“' t tl,<i 1 ' ru ' » ‘ ,:n * Ll ->.7 o'dn'l oo anything. 

‘ h ’ y ^ «»Or «•*-t ton..-,; annhIll(J or 

,J *» t» r.u down. tv. Cool. 

TTio. y - 1 . pretty mu:h the aome a.: the others. I 

'■' r ' VOS!! th " M1 ° W»tor. Ho ca*d that he was fifteen 
or twenty feet away when th> = happened. A; though Captain 

-f ‘Oler would have you Wove that Ju.et opera tins the 

,:!1 ° "’ e '' e 1<0UW - 0! " ,se n '°"= thln-a to fall down. Put he 
- uM. anywhere near the,,., he d’drM. ,,,u , Kt0 them w , th the 

h ' JO * h '-‘ k " ock «><*. over Wth hUo. here he was 

' ^ i • 2 ii t nr] ti.i % i.Mj 1 jin *■ 4 . 1 

’ U " M Vj Ah - ,t hr ‘ t-hnr- for, to movo 

■ V, ' Jk ;KKl Vorlh trikf ' rotlof r-d -r :0 t-.. Mr. 

'-o,:-v -mm, tolclia , thfa !h: , 3to;oJor<53 wero Jn 

! ^ r ‘ Un J ' V h '‘ f0r " ,h ' r told you th‘y look 

ly J ' { " li > "' l ’"‘ ur ''* h - tr ->- Tf you hv/n 0 hllo 
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th( ’ hHt h ’ :,0, ‘ !,avo to '“*« 3 nf>c» w P„t th.. hllo tn the 
R, " djR ° f U "' hatch - •/' «o Whfo,. th,t the h'lo was 

there, -h'a Is all pert of the job. These ere the plaintiffs 
w-tnercer who .old you that there we:: no shor'ng, noth , n( . hol(J . 

" ,S thC:!K 0:u;ou " p * tl,oy . nro sitting there perched like 

the Sword or he,nodes wall-ng to fall on Kr. h-ro. And 

then C:. pte .-heeler rnme In. .end hi,: testimony was calculated 

to convince you that M, 13 not really the eh•powner•„ fault 

| ,ft * r Sl1, whnt ,r u «y d ^"t stow the Chip properly 

e,.d even If it Is there reeporu 1 h '1 • ty. in the long run they 

nro oejrvr t.o .? •/ ti n^r nr et,, t 

L ou °- rhe n t-'vi'.io!-', or.d Lh.it; 1 :J what 

I h 'VO. thf-ro for irid thou * •; • ».,i . ,, , , 

■ w ot,'. ..Ur : . r.d only r<*inon ho was 

th,re to testify because he doesn't know what happened, ho 
wasn't there any more than we we're. Rut he gave you this 

I B "° 3C ?t0ry 8bol,t those terrible .r-ath-r conditions and the 
I! rolling and Pltrh'ng, at cetera. Because he wasn't there and 

nni h - an 0 >: P'-rt, you heard certain hypothetic 
I given to h<m. He was arkeo to assume If these cases 

“" ::t P,rsh ' ! 1 °" top of this wire - pipe, t .„ sorry. Just 
JOuk ... I.. i.n at that found-, t’on 11 .y are or.. hook at 

ho., uneven *t ’a, how round Her. piper, are and how they slope 

■!■ ■■ as! :u to assume ir these cases were on top of 

thijro rifrvv, .ro*j].l they hi vo Lily"*) '• thi f nn „., ( .. r * 

' " r. po.. iLcri L.-rouffhout 

• i r ' 0111, ’ }* • V'</" 1 rn Tin a. .a » 1 *. v 

/ i ‘ . - R 1 tn - -VJUU fr-.or ho vo vtiyou 
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'' Plnco WL-ioiit. ahortrsg or securing. He tola you what 
happened. M\erything C uor foiwnrd. ..'hen a ship hits a wave 
or a bl L , wave break, over the bow or the everythin; goes 

r,irwPrd ' noiud ’ r '> Ul ° ™ i t ™oi pepper and knives and forkn 
on the table, ho these on con, r.o way they coulo nave stayed 
■n place w't. -ut : norfng and securing. ;.„d tnere wan shoring 
or;d securing. The only problem was, 't wasn't strong e ough. 
They didn't ao a good enough job or. u.e snoring or securing, 
ho Captain wneelor said this could not be, tt wasn't possible. 
1Ie ::ald U WO;Jd h « ve necessary to chock and brace the 

cargo to keep It fro,« shifting lore and ait, nnd that these 
shore:* would run from the floor to t. e ceU'ng. And you look 
at them. They are big enough. They do. In fact, run from 
the floor to the celling. Rut, unfortunately, ns T said 
before-, they weren't put in properly, they weren't strong 
enou h. I'i.rj w..en these cnees d'o fall, tney went right 
through that shoring. At th- end of Captain Wheeler's testi- 
n-cny, I askou him: In the final analysis. Captain, whose 
responsib 11'ty Is the stowage of the cargo. Anu th'3 T wrote 
how . bt.c.nu-e l“- ; - answer was a classic, ana he raid stowage 
of cargo *3 the responsib<lity of the ship unless they can lay 
!fc off on tho •’ teveuore. That <s what the mate there for. 

u,nL ?r * Captain Wneeler was here for. That was his 

wnoif? function here, to try ana put tic blame on tn- steveuore. 
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•My the chip accept rcspons 'b 1 1 ! ty for someth : rig that 

' r clearly their responsibility, when 't la ti.elr chip and 
th^ 1 r cargo, n..d the cl:; r>r fell because ti.oy didn't atow It 
properly, why si.ould she accept the responsibility when 
they can po nt the f n "or to somebody alee and ray *u Is their 
fault, ihat 1 •: very nice. But T say to you, members of the 
jury, a .nUi, all I ark ’a justice. A fall and impartial 
verdict. T:: this fair? Ts till:; right? Ts tii!just, for 
a sn»pown:jr who conoededly .supervised the stowage of that 
cai 'O aid i nr pec too 't after 't war stowed, and wno shored 
't up but who d’dn't do a good job of shoring » t up, Is this 
i-iii that he tend when someth 1 ng happen:; to nay yes, well, It 
ip our snip, our cargo, we didn't do 0 -good job, but It 
really ip the.U' fault, they d’d someth 1 ng wrong here. What 
d'd we do wrong? .Ve took the cargo out. So It Is our fault 
because they didn't uo ti.elr job right They would like to 
hlit t;.e re spout 1 b 111 ty, place the blame somewhere else, 
anywhere but on us. I say to you again, this Is not justice. 

It is not fair, it Is not rl >;ht, and I am relying upon you 
members of the jury to rei.uer just’ce in this case. I say 
to you that 't is their fault, U ti.elr respons 1 b 111 ty. 

It Is ti.e'r ship, their cargo, and the only rea-’on It fell 
r because th^y didn't. : ee that *t was stowed properly. They 
o dt:'t v je that It was properly shored ar.d it the'r respons 1 ■ 
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b' 111 y, anu whatever cum cf ii.one.y you dec'de to give to 
!' ,r • Dekruro, they are not entitled to ge t that back from my 
client. That would b® a miscarriage of ju.t'ee and I don't 
expect tnr.t. to happen h. th'? cate. There war nr. acc'dent 
ienoi t made by hr. PI..to. he was ti.e/'e r' ^iit al ter the accl ~ 
dent happened. he told you, Ur t Is the way it looked. 
hl 3 ht o.. the spot cnortly after the accident happened. Here 
’the shorIng in the picture, right under the cas e s. And 
he mncift nr. ac.-.:'dent report wnleh says: ".Vnile discharging 
cat 30 in the w’ng the cargo gave way and broke through the 
shoring and fell on the man's leg due to a latent defect of 
stowage." 

I know that Mr. Shields Is going to make a big 
thing out of th® word "latent." First of all It is not spelled 
right on thl .3 record. It la spelled L-‘.-D-E-H-T. hr Pinto 
Is not a lawyer, he 1 s not a college professor at Harvard. lie 
didn't know now to spell latent. But no knew what 't meant. 

rid just to make sure, the judge asked him: what does latent 
m®nn. ’: d he :o*d It means someth’ng you can't .see. 0 ,r 
obi’ 3 at'on here was just to make an inspection, a cursory 
Inspect oti i or patent defects. Pa tent, I don't have to tell 
you lad' t and gentlemen of tiie jury what that mean?. Mr. 
l 'nto knew the difference between latent and patent.' He 
k..ew that latent means someth'a 3 that coiid no: he s.oon. And 
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ho went on the yhip 3 nu SOW these things shorcu up, nut lie 
didn't . -, 'o and couldn't o?e and no wasn't required to see 
th.hei i ng war not strong enough to hold 4 1 • lie had a i**3I11 
lO re]y upon tho fact tuat t;i f> y d'd tito snoring anu should 
iinvf * b, ' p; - -tron- enough to hold It. iio didn't have to go 
o.or there and Kick these boards and h't them or take a hammer 
and knock them down, ho you are going to hear a lot from 
hr. hii'eloc about thin word "latent.” I ask you to keep in 
in nd that hi. r;nto 'a on Important man .vno was a longshoreman 
and stevedore and don't hold against him the fact that he 
d^un't know Low to spell latent. There are some words that 
T don't know how to spell a.d 1 wouldn't want to have that 
held a,.;n t me either. 

There 1 s in evidence a record of Mr. deMauro's 
earning.'’, and I read It to you. It shows that lie made about 
i,COO the year before tho accident happened. Mr. I,asoff 
has some records to show that he made more than that. But 
these records are joint returns as I understand it of Mr. 

L i'la >, r o t :d j . 1 s w 1 f e - - 

. LA .TOFF: If your II nor please, tho only 
record! admitted into ev'aoi.ce were the reeprds of Mr. 
ir M: uro's earnings. These are mot joint returns. They are 
01 returns nr all. They were U? forms. 

'ii:K COUl-.T: I think that is so. 
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1-^. TECTA: T « only go'ng to coy mg ate only 
concerned with Mr. bet-.- uro■ :: earnings „ reflected by hie 
It.coif.o tax returns. You eUl see Urn W3 return;, anu ,,« 

! ’ ure you °” n d! »*"«!• are Mr. feMnuro'a earnings. 

Mb. USOm *> specifically exoludeu Hr. h-houro's 

TilK C ' 0ur ' T: w " separated tb-m, |..r. Testa. The 
o.ly one:, before the jup are hr. uehauro' . 

hi,. TESTA: There wee med'eni testimony this 
race. I have co-.ered the liability aspect, mere was medical 
testimony. You heard frst from hr. Seaman, hr. Seaman Is 


•) do-.:!,01' who 


! ' rou £ ht !n to ciojwMbo to you the 


o, -rratlotr. And he die that It. great detail. a,. , a a apee'ails 
T. orthopedic surgery. And he. earns In here to toll you that 

t " ! '° ma “ had " brokon femur - »*•!«•> Is the big bone the log 

runn*ng from the hip down to the knee. Well, there Is no 
question about tnat. There were X-rays here. There Is no 
nuns ho had n fracture of tne femur. When the x-rays 
were put In the shadow box the a - to or tne fracture showed 
excess callus formation. Callus .« a fluid that tne body 
sonde to mend the broken bone. The excess enllus means there 
Is » lot of it there and It was mended, strongly healed, 
excel tent job. He said excess callus doesn't bother Mr. 

■ ..'U l o. eo.-.'i,'t bother him, the excess callus formation 

[■■•i.lch maker a strong union of the two bones.. This is hi..- own 
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duo ter. 'ilsm. there a fragment 'n the h'p, in tt.e X-ray, 

up in the top corner there, a 1 ' ui*> fragment there. dr 

\ 

danmnri sa'd a fragment of the hip is; not a cyus» of’ Mr. 
d'Mauro':; disability. ..ot a cau. e of tne disability. Then 
he talks about bo,.e structure. Lot disability. He talked 
about bone marrow, that they took out to put: the p'n in. 

You are go ’e to hear £ lot about that pin fro;* Mr. Las-off. 

Hut that was of ..o n 1 gnl 1*1 canoe. The., he la naked If he knew 

tiiat fir. J i-.auro had a fracture of the fibula. And tie said 
it wn:: not via ’bio ! n hi:* X-rays; and he was not aware of It. 
ii' (i d have a trau: vers*' fracture of t.he femur. There bones 
•i 're nut broken up ’nto little fragm'e.ts. Tills Is; one lone, 
oi,e clean break like that- That is what a transverse fracture 
Is. They took the bone and they put It together, put the pin 
"n it aid it heals perfectly. There <s no question about H. 
i): . .j -amnn .••ala ho dUi an excellent job. To what are we 
talking about? Tiiore »no question that lie had a broken 

bone ’ n the 1 •*,'5 , but It ' r. healed, mu lie ’ u better. And he 

is walk'..,' aroiru. lie t s not a cripple ana he is not. o’cabled. 


Jr. Go aman so* 

0 i 

t Is coi.ce! 

v able 

trist he could 

do other work 

a a lonysi.oie 

;. a.. 

. I asked 

1. * 11. : 

could he work 

or. a dock. 

culd h'* hook 

Up 

tiie co rgp. 

Gu re 

itO could. Gf 

course he 

..... .Id fiU.I t . 1 F 

1 %/ 

H 

Sveryt 

‘ me I 

a. it'M i. ’id a qi 

.1 st'o.- , no 

•:’o yes, prov 

'da 

.1 he do'Si, 1 

1. na\; 

to .•.alk or tv 

■iiu or squat -- 
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...are ara c**rta In tCngc you li.'iV'* to uo. I you 

iv.vo to walk atourio and oy ,y one" !„ awhile you have to „.ake 

, ' ,OVe ' , -°" C ° f *“«• * «•'« ».i he had to uo wot 

■"‘-..a tk.ro and 1.00k up oar {O tint I •••,.; t-i.-i from too 

Ll ' * ' ,:uu 1(1 U0 toot 1.0 loo;-; OO 1.0 could r.lt 

liown OtiOO f, ; •„;, l ln l 

Ul r '~ hU H:> !:a ‘“ he to.M walk up ooti down 

t.-iro. :-"o o'o own dootor did not a , i01 .„ !llja loU yJU 

tl. t to..- non, can't do any work at a.i and '• 3 to 

! ■ able to work Co. too root or I.'- lv, or anythln e like 

tir.t. you didn't near .. . I'ko T.. fact, or. 

' M.o:o, ...o doctor who operated on hit, and who put tl .13 p'n 

1 -' : ' colti ,l,m 1,0 toolu go bock to work In January of 
r/l- 2 . The aoo'dent happened .larch a, ,yn, co nine months 
later hr. In keluro told h'm he could go t-.ck to work, lie 
'•-In't go back to work. Vhe op-rat', j uoitor and the treat! ,g 


*JOt:tor t;otit' i.u^j to tro- t i.' 


la u;.t!i ].:>/ ui' '7? nr.d then told 


fiilii ho ooulci *0 tick to vmr n r .. », , 

J *' or ' a ^- I "* "•sn*n hi d'on't 

h-ck lu work, hot only didn't go hack to work but he began 

lalV a..,J no caw nuHe n few other 

. . teat• fy i.ere. but h- picked out two 

^ •••ui or. Orchard. hr. 

■ -’•d a oo ",.i,• t won In conctruat ’on, uui there were ,i.-,„y 
•'. v.r h . ao u , oo wai.uai lal.oi . Ol.-t „ . ,vuld work a.; a 


toutnr pn dis i imct conn r fifpouti hj « 
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‘odd 

dockii.au. 

.it rang/' 

l.y enoug 

,h i-r. .‘Jeais.an 

L'-Ikc.: a 

but 

„ atrophy 

of 

the qu.adr’cepr muscle. 

That Is the 

1 'g mure 

1« 

It. tne thigh 

that cot 

trolr rr.o 

a cmoots 

of the leg. 

Ann t e ra 

id 

well, ho 

'3 

got a o' 

fferet.ee 

here. 

A half * tie!., 

m. 'ncii 

or 

wh;> tever 

1 t 

.-, n .i 

.an .■ u re me 

tit:: 1'roi. 

one leg to 

.i. ' ofi.'>r 

• 

And this 

Is 

•a trophy 

•at' t.irqu 

J J Oh' p. 

muscle a no 

l'oi this 

re; 

iron you 

can' t 


walk or b ml or squat or any oi’ tnrj-o th’ug3. Exercise, 
though, wu; 1 a correct tn.at condition n:.a would restore the 
quedr'cep: muscle to nontax but lie i'ur ::o;..e strange rearson 
didn't ro comment e v er o'res or tree tment. on y? Be course he 
viacii’ t n treating doctor. He is ju.;t n doctor who exnm!i.eo 
Mir. for the express purpose oi' coming to court and telling 
you about in's fracture and the ope rat'on, that's all. He 
wasn't .supposed to treat him. IT you are not supposed to 
treat hwr. you don't toil him that if you exorcise a bit you 
will be ill right. Tr.e leg lengths were all r’ght. br. 

Beaman eMd n? i'dn't even measure the atrophy, but i..on:;uremerit 
are severely unreliable, however i;e war loud 'n his praise 
Of* br. Lal-'luro vino u'd a beautiful job, a.: he raid. \nd 
he finally coi.eluded h' te.M ' i.iouy by saying tnat exerc'se 
would re store tne quadriceps t.urclo to i.onal. It would. 

If !.'* world only do It. But apparently he han't seen fit to 
do ' t. 

./»ii nr. Orautc* ra com l.i no re., nr. Greubard 
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* ,S t:e doct -' •">“«*< COU.-U-. and tola y0 „ he 

3 h ° S e “ ,r) " nii ' b ° Ut 30 ’ H0 ° People since he admitted to 

4 practfca bio* x 932 . „e .. . people for ^ ; 

’ purp0 " “ r f ' ! - d,n8 P * ro<!nt »e« And ho does find 

5 Percentage d'snbUlty i n every n-o t , 

- y -loo. I askeu n.m, 30,000 

; Case8 ' " 0Ct0r ‘ 70U you find percentage disability 

1 ’n every one of then.? 

U30PF. your Honor, u.nt t a on exact 
H‘ •■ quote, iie sa ‘a most of them. 

l ‘‘ l " TE ' :TA: 1 beg your pardon. 

VnR eCUhT ' The Jury ' a will control. 

Uo'iA: I wu ev«! go mots w'th moot of them. 
f " ,d '- P ° rCe: “ nee ’»•*«”* 1 n moot of them. teybo 2? or 

01 30 ' 13,1,1 U 3tr * n S0 thnt he Is the doctor 

chosen to come hi here to toil , n .. 

ou thnt Mr.D*>r..nuro ha a a )\^ 

percent d^rsb'i'ly of the ir,, f n r n i 

° ui • La Polusa didn't come Jr. 

}ri 0 X* 0;.(j 4 - q «r *■\.«-) •- m « p 

•7 -i-.. None of the other doctors did. This is 

doc tor i 1 O * e r, * i a e « * *- 

■ c.iOwcr* to come !r. and tell you about this 

•'<5 percent disability of the l„,. , ,, 

,J /,nd to tell you that he 

can't .vort< ' r, •, , 

told, tue nock, the n » •. ^ 

■ -.c, oi a.,y pir.ee. Of 

—O. >•" to.K no X-rays. The amasln a tn,n a> though, about 

'« he didn't even agree wlti. 

-• - n-u that this cnlcl f't : 0 n of the need 

*)f the f<••!!.'ir ■’» ’.>h i,. .. . 

." t, '“ Lo -” ««• lore, he raid that that 
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el/li* 


is the source of 
that hr. Dehouro 
!!•' sa*d that 'r 
nil. Am.-ir’;. T 
pla’nt!ff u idn 1 h 

’ . .i«i i.■■> u'dr 

even i"i,d ntropii 
testified 1 r. th’ 


the pain ana weakness nnu i !m’ tot’oti of motion 
ray: - ho ha::. But jr . unman an Id no, it 1 an • t. 
not disabling. That, doesn't bother him at 
’he two doctors. wj.o came in to teatlfy for the 
even agree on what tnr cause of h's disability 
• t mention atrophy, or. irrubnrd. he d’dn't 
y at oil. There worn two oti.er doctor* 1 wi.o 
a case. Dr. Ta ;i *n nan.be a..a Dr. Andr'cin. 

Tn * 1 ! a g an.be d'd not fnd all these t'-rr!b;-* 


thlngs wrong with Kr. DeMnuru. lie dio. make some findings, 
but net to the extent that these other doctors did. He found no 
e trophy, the measurements of the tnl *h arid the r' ;ht and left 
leg were th sate, tne measurements 'n the knees were the 
same, the calf was tne tame. There was no shortening of the 
leg, no deform’ty, sd swelling, no decoloration. The only 
th’ng he found was a mild restriction of internal rotation 
and external r^tafon. «.nd he said t.h o defect of the leg was 
not in excess of ten percent of tne rignt leg. ho no didn't 
say that there 's noth ? g wrong witn him at all. He said yes, 
he's got a defect, hut not percent defect. he said not 
1 r. excess of ten percent. And tnat he was able to perform 
regular work ns a longshoreman. in - . Tagllagambe is a doctor 
who treats many Longshoremen and he knows what the type of 
work * u 1 ha; longsnoremen perform ana he said tnr t hr. Dorin uro 
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yu 

' perl ‘ or:il lhe j° b ur a longshoreman w. Includes dockrnan, 
deckman, holcka:, and what have you. He knows a lot bettor 

tha * Jr * or Dr * ;r ‘*’ ub ^ra ,;lm *. involved in being a 

longshoreman ;.<;o whet they mu- to do, aru he .-Hu he can work 
? ’" ° lu: ih.oretnt.. He raw htrn on ho'omu-r 20, i )7j. or , 

oj'- .a,; i.:,;, and ho sa'u Ur t the present disability la 
:0L C ' ,U - : ' Ul7 rolat ^ to thJa accident, Jr. Ancirlola found 
no atrophy, no limitation of mot'on or flexion or extension. 

I.° toiii • ty of the r-ght knee, no limitation of motion any 
Place, A;.u ne said tint or. may 1 , 1970, when he saw hr. 
oo,ouru tnet he could go back to work «: a longshoreman. 

,nd " ,VU l “ 3L n ’~ prornrit u ^'<>>.iity i, not causally related* 

10 Ul ‘- noc ' Jorit ° r *»«* 31, 1971, hut due to patent's 
extreme obesHy W: ich 's producing card «opulmonary symptoms. 

1 ki,0W Ulfit ll - Lasoff * G coin.; to make a big thing abo.it 

Uhir ' " ut 0r ' Ar,drlola U and ho war asked by r,r. Lanoff, 

look at tiie hospital record, u‘u they c • vc h*m any drugs for 

' Ui °^ uln ^ :,,r y oondlt on, .e sa'd yes, they gave him Aldactarid' 
th-* norp'tal. And 't is commonly given to people who have 


cardiopulmonary disease. Jo when you hoar Mr. L- soff tell you 
,lu ^ rO.j.. I b 1 °, coulun' t be due to extreme obesity 
V; * Tt: - rro ’ iutr ' r {:ni 'd ’ opulmonary symptoms , just remember first 
° 1 ’ 011 v * h ' L ::r * hel-iauro looks a ike now w..er. we are talking 
Oj t e ;< t r oner ty a no the fact tint they d*u gf.e „!«, n 


p\ ' r\ 

■ • sj 
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a rug for cardlopuimonnry disease In the nos pi i;u , in Bayonne 
hospital. Trie re 1 : export teal Inoriy o.. Loth r, loo:: of the 
care. You heard Kr. Wheeler, M« . Keeler, hr. Pinto. You 
hearer Ml tho w'tnessea in the care. But what does the whole 
t .'tig ho’j down to? The w..ole th'ng bo’is aowti to n very 
s!triple quest'on for you. who Is respon. ibie for thin accident, 
w:.o srould pay for tho accident? Who wo:-: at fault? Who 
woe negligent, who war responsible? A. j 1 say to you again, 
that the fault and tho res pons? I b 1 ’ ty for- tnis accident lies 
solely and oily with tho shipowner. It was the 1 r ship, their 
cargo, they stowed It, they didn’t stow it properly. It wasn't 
shored or secured properly, and tu<y cannot get Indemnity for 
n.;y client, if ti.ore 1? any fain,os or justice ! r< Inis 
world, I say to you that they car,not got any money which you 
members of tin? jury award to hr. LTd-i uro from my client because 
It was not. my client's fault, we u'u not breach any warranty 
of workmanlike perfornm .ee. ,,’e remote.: the cargo from this 
hold iii a workman!' ke manner. And tno fact that these cases 
fell lied nothing to do w’th the way w> remove^ the cargo from 
tr.c hold of ti.e sh 1 p. hear * r, mind Ur t hr. iJeMauro himself 
."aid that the pallet I sed cargo that we were removing was not 
. upporting these case.-, so we a'dn't remote any lateral 
support. You w 111 near about rcgulol'o:is for- longshorlng that 
caut'on ;• .ould be .ikon when unloading .:u that som'tiilng else 
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‘°"“ r ‘' 1 rnU H. The there « llRe8 fell 

<,0W " PU, '° ^ Put there by stevedores 

tliT? mO L } t Ol) :: t V»-/ « i -* it 

0d W U '° Ph'poaiH.r wasn't C ood enou C h. 

■'•- n't iitro:.,; «nou -h. and broke and e ,n..e away and fell and 

t.-.at la U.0 on:-, reason U,.a accident happened and ,t .a solely 

°“ 17 Li "' r! *' p °*' <,r ' B r » u “ '» not oar fault In any 

»-r.r,..r. >o or form, and J am to ark you or tar you 

he ‘* "' tat '" r - 3 "“ novo'to ...y/j ,, , 0 ,. g 

-n a.k von aja>n, on I think T covered oveiythlng taro. Bat 
T a. soke to oak you to co or everythin* they any, because 

1 ' r ' <,A ,r,al; > r; " ?f: » ’i* I-'-- Uio' r rcnponoiblllty, 
l,J ' 1 whatever moi^v r D -, n ..„ r ... ... , 

J otjj n iio %o ti e plaintiff 

h -' ;y canriot 3 ot back from n.y client -o r 

J -° 1 on ‘ going to ark you 

to hr;n .5 tn a Yard lot In favor of International Terminal 

Vntl " : ’ 00 v Ir,C " n, - d lot «*“ Oft of this case. Thank you 

TH “ C0UhT: w<! wU1 »«--perrf at this time until 
two o.ulook. At that t 'me hr. at.lejd,. ,,-n come back and 

t,d<!rP:!3 y °" i, " Ul ° f < ~- ‘-"Off. In the a can time please 

■On t O'-nuar tn; cane or form or express any opinion In this 

1 it nuhml ton to you for your dec'si on. 

('il.r- jury-left the courtroom. ) 

(i2: r-j p.i-i.) 


I'l./rHfMH t' rroi.R. ^ T r,„ „ .. 






1 



i!iB C0UhT! —..,10,, l0 : „ y r , ! , liu; ,, re 

4 r.oted, |..r. 

(,i '' n the com troom. J 

6 

l ' r " '/our honor, fallow <-o n 

> UO,j CO;<(„"e] , i>ir . 

end Ihd-,, one, C entl, m „ of 

| It «. »./ tun-, to hddroo, you. I hope you 

’ ,0t d ’ •oppoii.toa n„d I hope Hr. T »»t» ,, , .. 

" •■'•in L be a ra ppo! pted, 

’ Ut y ° U ;1 " :,OL tu tear a i.,L from m- 

1 - • tou arc not 

to hoar n jot about latent or Q , 

or rn.,1 n oi anyth »,. c t , lr , R 

M0epl " , ' !H 1 «••** ond I ,o„ . . 0 tr , , 

J try to make 

‘" y hr J Pf n:: po n «, Jw T . 

1 L1 - " k 1 >ct T w’ll make 

rorne refer—no— •. 

' to the n.ecHcnl tost*,,,or./-that }— 

7 L ' 1,c ’ ha., boon put In 

i*ere, and if * } 1t . , 

our, plenro bear with me, but I 
f>SJ I . ,M,Kt rf ' nk ' the no comments. 

i.i re woie lour doctor.• 0 on i- 

° ** lu court to teatif 

• od <>.ll I’uUr • 0 J.,., , 

u 1.0 bo ! 11 .agreement t, •. i r i - 

U ‘ ,L tLil ooffered 

f««t..rc or 11,, fhfcur, „ ll!cl , ,, , 

' 1 / or * ous . r.jury. i 

•a.e r,u nt-ntlon of b-j »*-1 i t r _ . . , 

' * C th0 ' r, t"-*ry. it wn . painful, 

;::,U U tb'n.^ J JO!; ,t , irfll ^ . 

° •' , ' bja -/ J^i-o in thin airy 

wn*• Lr:, and iio han lo in .. 0 

compering too for 1 1 'v-- n . 

t. ino judge ha a no 

i; ‘" '”' ; '° Ur,t l ° h " however, , a come thing 

-oi- pro- ’nee. The Comp-nsat!o„ rhould bo 

OI "‘ 7 ’ r ° r t ' 1 '' '" JU,y n '" J dtl.hr Jihinin.. a „. c „ 
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0 Court W'.l r*vn] ^ 

-Olthr.)- L r 0 , , r nrr ‘ OUnl '- 

fl •-'* too low. 

"VO th^ya V. „ 

xour nootoiv:? ; J( . 

Wi ' ■'"■•M-njii vr. 

■ 11 • : 11 . I » ., 

" ,J '* tho rn-f-L i *•, 

,,. 0 . ■ n, oul WW.I..S 

•--rv,!,.,, T;!/ . • Ul ■' “=• tad , 

J * * Ull. I, f I I 

1 • XIOoLui o Ul' t- r 

^.opi„, .... U '- '" lwr - *» was 

' ... “ r tt-O OII.P, .. , 

-r *•/:.y, -i, ..... . . .'' a '- a -ur, 

i or » * K.,t . . 

J rUt taJirS Ii.'l :rir , .. , 

vi.e*» -ij , » " A ty of the 

’ t > c 3 ,. l , 01k . Vf)f , _ 

■Uo. , v Utl ^ aoutor tliOt wo 

11 ’ (1 • ut '- Orviubnrci, f j 0l ,, 

Jr , r .. , . . * ^ 1 to'oic he Jo 

" ,/ ‘ :i -1 ' "t nil. - w r t .p .„ 

** rx..n i, - L •. ’ w 0i *•“*» have 

• t - .. i ’y — u . !; . . 

* But what really 

fiPC fi.y cro-i'l 1 M „ ^ 

U uy ' vn:: when no an t ( , , . 

>*c rr,., ‘ 1 " fi00d of 

... M . ty, p o°oo P'l’t of tint gontiomani P 

J lV W/> -“ o.i by the ca-t ■ t 
that ... , .. . . . h ° f ‘ 0V " r « cart. 


: ly ,;a. 


that “ ' u '* G?i -. 

• y.o.i oocto/-. -pint 

r-n. -^ d00tB1 .. ‘ . 

,.„ t .. ' " ’ r ' s “»poo,«.. j 

“ ^ 0^ of t P„: „ 

. . ta ‘ 88 1 »» C0„- 

“ ' ' ,; il n - ! to r- r ; , 

,... , . •>•<'/ l-oti. jv 0 ltmy 

»t^ pl .,P L p ra .,,„ 

i>j*. • , •. JU - L what 

” L * 1 ■ J Ond ' f. ' 0,1 W ;j.. • , , 

op »,.. . nn,a *' to 1 C by 

* u ‘* j ; o ,, » '•(id iio ; ' * , . 

. . . ' “ w "° r ^Hy know t. rn 

‘ 4 ’ WVU L l) - * n.i., • .. . 

j t>o to Ol . i.-ip, Lur . f 


soiiiMeRN n,$ rf<ICT 
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!lbl " lo '• ;olk ' “ ol '*• January, '12, a:; hr. Testa saiu, hut I 

hi JO |,r J - f° u w'll have lo roly o., yom own recollection 

But it w. to t.y recollect<o» cl^tiy ,..o, e w „' a y» 8r later 

* ,eh t,C ''" •"' a,U ' n n " J -- U>- other One, the JO,000 

,! ’ S ° dC " !t0 ‘ ” h ° CI ‘ 01 °f the same opinion, that a 

yesr, about r year would he n reacon-hlo fi„ for recovery 

fr °'" UU;: ‘ VP ’ ° r ‘•’OoMent. In fact, H wo ... opinion 

I at u.’t o„ ;ot off crutches earim. man the x patient 

a0uld hnie ,: ’ J cot off Mr cane „ „iu» ter period of 
t’me. The two doctors T called, who nr T ray end no axe to 

ei-i.d ar.d were unknown to me, altho. > T had see. tne-r 

report:; eerUcr this week, oat.e •„ „,j 't„ey both agreed the 
...an would he able to go bock lo work. The one doctor, Andriola 
didn't really cay that. He raid the can did have a disability 
'•"t It war completely unrelated Lo the fracture of the femur. 

Me rave otl.ei causes. One of union war the excessive or 


tromo oh;;:: tv ol 

Lho n.ari. 5 

19 


m r;ti wlu.-ri you nrr? 

Onl 1 born 11 ng 

20 


x n £' gu ro tv.i T crli 

jurt nr:a 

21 


•if it) ’ :5 

lo frj.y 

22 


I riHi Uii i ; - ii * pOvvi'iOr 

ana n t/io < 

23 


1° -/U obi ! >;,? t ’oi, 

on my part t 

24 


JT'VJworU.y "it 4 j 1. 

' «na/nor,t nr. ’ 

25 


’ « -1: -!n)' it, ' t, . 

Tno juu/io • 
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U 1 .: 

1 '■ t.U 

o ifior 

0 tho:, .-)., n 

O 0 

cast 


’ r; 11 'i b 11 f t 

■/ 

Cf 

O 

c 

1 or*n 

J ly tin .vhtpowr.o 

} • 

proofs 

wh 1 

ohi we 

call 11. 'id 

rr 

i 

c n ;. Liiou hr 

‘nj ' 

! a.,other p 

<ri 

Of flip 

CO:d 

' t' on 

.Vi.’on rr.ndo 

U 

'-ho * njury . 

Arid 

't It foli.Pth’ 

KhOWjCd 

: ' r ‘ oi 

tin 

■-‘‘' powtior, 


o.vnor, 

C*Ut 5 

t .vOS 

created b v 


olso rnii 

• t pay. 




Vi:ore 61-9 » couple ,,f U.'.„- a here 1 .J 1Iks lo 

'°'" 1 ° ,U - '■ ^ -oh hr V- been » irlW(I 

■u evidence. te, were taker. some three or four „ our; , ofUp 

l, ’ fi aCC ' aent - 5her9 ’ nr * lueotion out that the accident 
«-.-urre„ •„ hatch number four, Everybody m , agreement 

U ‘ at 10,nt - T "- *«*««■ were late, many hours later 

■"•■cl they show the four ca or hatch number f ve. This was 

the teat-,tony of foptah. ./heeler, an experienced seaman, lie 

■■n:- n b 1 e i.o pxnmhn tho~p rhot-n-y, , , 

P'‘°to ,ruph.- mej any tneno nrc now 

hat sit fiiu„tf;r f ' t < , _ 

J • ay to you, ti.osc ihoto^rr.pr;::, 

1 •‘‘xoopt for ; i.o,-/’ i <• th * ("o n r t ^ 

* - o1 tl.O 0.1. os n ., a tholi- Weight 

;-l oair.J tiddly Lh f on« t nr« rid, , ,, , _ 

> 1 ’Ja h. f» !t coys 1,230 pounds. 

T "" °t‘-" r 0: ' ■'-•-•■ «•" •«* an, t, e, e are two 

o-e.-. liu, -y move, before t, ere p’eture. wore taken. 
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/■L tor tn- accident, before they were uk«. 3 „or, • t think 

th0y nr " worth »'-ythtng. fl,„i mao take n good look at than., 
lhay talked about thane things c-s.-oln-; through borne wood. 
1 . 00 k at thin wood and nee if you vu.a r. .,-„gje rpUntcrcd end 
whole something broke. 3lo. '/on w*ll H ,o n'ue, smooth 3 m- 

" Ut ' :o “»«•<* probably placed on top of some 

dunnage or fro... the temporary bulkhead which had been broken 

now:, aft-ir the accident, by the stevedores. The accident 

Itn-Oir, when I opened briefly to you gentlemen and ladles 

on holiday, I su'd very l'ttlc and I asked you to l'sten 

carefully and at the end u” 0 ./o'-v- in ■ im.,,, , 

u..., , u..i io 0 ,.... Inert: ’a only one 

conclude, T b.-iVve can be drawn us’,..- l0;!c n;iU P#woon . 

• t f.JC A.f.. o.i i. 11 oil 30th, t ir»t *0 the day before tne acci¬ 
dent, a Kr. Pinto, the safety man, that la what they call him, 
for I-T.O., went down Into hatch number four lower 'tween 
lJliUk ' ii0W h0 ! ' 0L U;er#i Pomelhl,..; of a mystery because he 
" ;,1d h ° Won1 ' dow “ thr0u eh the open hr,t.-n, but novertheies 
when the -mn,; :rme on that afternoon tnoy had to open the 

h;,L0,i '** ld tak0 oVOr ^ M "I c,Jt ‘ *it walked rl^ht 

tniou^h these hatched. Put at 7:30 t n u .e morning he went 


went 


down and l.u looked at this particular stow or cargo. *„d 

|"" * a ' U lhst ” to «d beautifully. He bad the four by four 
or whs favor typo of hoard wedged up to the colling rii.u l.e i.ad 
oth-.-r pi.rue.* of wood driven H is ■.bsoluf:.y nouuro, safe 
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Plic-. to work for iila non. Vor 

■ » Lr - longshoremen. 

• o the? longshoremen ;: n - t to 

**o wot!< tnore innt 

1 ' ** nilortioon. There 

• s Some myrt^r-/ nr « , 

/ ..not went on that a I tenon:,. Thera , 8 , 10 

•]UOSt'Oi. I ! P t '/ r, i I- „ 

‘‘‘ ‘ VCl ' t d0 - 7 “ J,it ° the hold that 
afternoon, iwt.-, doesn't re,:.en,ber e......„ 

- -• t XJ rnn t they did and 

1 60: ‘"~ f ' nd faul <- “'ll. that e! titer ... .. . , 

‘-..I.e tin? next day he 

utTor.vi tht; injury n r ,i tih k 

tut./ ..no I Cl be a little hard preaaeu to 

reu,ember t'oir.e or ti.eoe detail* too r . 

. 1 -, too. hut ue didn't remember, 

nobody e i re eeet.ea to remember «v„ «tl>/ , 

r --n,tly .a at .vac done. But we 

°° know that th'a i,a, done: at , n 

1 J a - 1 ^'o earn that were 

stored i.j the eijunro of ti n ,-,..i 

° , *" toh removed and the hllo 

wn; taken dew .. I n.a 


V ° n 


:'on tnat a r-;ooa deal more 


" ^ ° Ut 0,1 l,Bt aft ~ »>» 30th, end I think 

th,S M " b l »-«>*«• *rty naint.rr.e 1 -!U 

■~tr..te -t to you. Tt show: e Ion;, long l, 3t of the 

U!; ' L • n ° r5lJ «** ' four lower 'tween deck 

dorertbed »= „, in the hold the ne»t ,,on.'ng, the diet. 

liie day or tli*' aerlrtnnf » 

-.d.nt. But on the 4 Ot I n -i 11 < » T 

J u, » n ‘ J this ts I.T.O. »s 

M, ° Ue — - — ly -owed end everything 

tMS ,n •' !00d order and condition. *11. I t hed to be. - 

logical ti.at It han t n , 

* X?03 u::o t.,o vessel hod gone through 

a vf>iy arduous journev qo ,i_,. ... 

y ’ a - Uo - u;rn, «u by the captain, end if 

■■■J ot yo,. know anyth- nj about :,ee„,;, 1 „ 0l , . 

h. you re absolutely 
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1res to look at tat* anrf 

u ’ and you will voiifv n »„ 

„ . . ly 11 !n your own 

Ih I fids . Hm * it- 

c - a very tough voyage w,. 

... y tj " ihh * cargo, this 

V> rather, j irl0(>k a 

. loVi H ■' ^ lnr, P lri (5j tnoy hod to 

1 dowr ‘» 11 was banging t rtfl 

^ o **oO 14 lO f 4 

• 5 ’ !L wa « roll f tlg . 

t jot 'r.to Bayonne, aid tn»t car-o . , 

L, ° n beautiful 

oorid 1 1 ?oi . 7h,-> - v. 

r ‘ r own *'ai ety man rn'd o 

u • o. -joinetn^ng wan 

-one number four lower • tween on the , f - Bp 

-Usmoon of the 3Cth. 

’ - 1 — - —ft.t the newt corning 

' sr " r —»-. JP to u,o 

P> oOtte.i onto the r-i:<p n i 0 

Pj taken cover.-; off • 

I think ’ J down be low, 

thfnk H won about 3:PQ , 1P „ . 

> they all , tno fcny- f it 

t ‘-or Of them that 


they «U «»» that 


CV, ' U ° ll “ ro « 0 J nothing on 


T *■ * , •‘•"O 

, ' 0u;,5, ‘j except other car-o m, 

cni *»o. The support:? tl -.i n- • t 

. , . 1 K u ‘- that iiau be«n 

bill It to keen f r i n i ~ I 

* t in place wore ,T -irir> i 

- «.orio. i.obody could have 

removed <t except I t n 

_P T-O- U: ' «-e no oth* r 

It coi.ld have happened. Uut , 

. ... rt0 “till securh 

If tantti practice, other I 

' 81s ° “towea n G 01 n.':t it. 

o yon have U an the way Bcroi „ 

U,ff lrot ‘t or the ship. The 

"«« e.enpe One or the. *. Oo( .„ fl . 

• Poch. Goch had a 

recollection of 1 1 i • • „ 

. lM uor *> »•'•« Inn tl.o «„ sec 

leu. Tt.e lillo driver 1 uon't u i i . 

, nl< ha-j any specific 

* Ct "' n ’ bUt y0:j to rea.oc.ber the teat-cony A 

u , 0 r, y• .Anyway, 

na, c f.,.„ they atnrteu to break to-, u 
m ... , , . n U ‘° uar 8«- Braaic 

• tetia „ .at ctevedoron i.„e for ... 

-«• m * eaovnl of cargo. And 

south*** outniCT roun ’ 






Si 


_ 551A 


«l/lf 


in breaking down they started on the ofTn.orc side right 
next to the cargo that eventually fell, t.mse four capes. They 
removed th** :u; port 1 ug cases, pal letted ca lgo. They took 
It out and sent it- upstairs. They removed e'jht or ten of 
Lho e drafts. i-.r. Keeler, vmo In t:.e expert .vi.o was called 
by I.T.C. said at that point the longshoremen should have re¬ 
moved those four eases, either taken them iio.fi, taken three 
of them uowri at.a pallet* red them here and no re to move them 
later, or perhaps they could have been jhocked. I don't know 
how you do that, but he x:i!u perhaps they could have been 
chocked. But very dof’n'toly get them out of there, because 
when ii. ■ Jon,;si ui M.eii r rt mov.ii tnose pallor.tred cases tb.ey 
created r, dangerous condition, ar.d tnai. vjas the dangerous 
condition which ultimately caused an Injury to Mr. DeMauro. 
not only was It ohv'oun to iir. Keeler that something should 
he dot:** when they were breaking down that supporting cargo, 
but the tin* ten b,totes (lo . ornir.ont, the Uni tea Urates Department 
of Labor lias seen fit to make rules which are law, they are 
not just rules that can be nb’ded by or not, they are law 
which must b‘* coi,.pl’f»o w tn. 11> the v*-*ry definition:; In tne 
act say, wlt**n we use u.e word "shall" ' n these rules, wo mean 
that' what, we say is mandatory. Then they go on to say that -- 
we ore talk'ug about stowed car 'O, tier ing and break'ng down. 
T'er'.ng :.nj b- asking oown. "in niv.uk i ng sown precaut 'uns shall 
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1 ba takfM ‘ Wh ° n ,ie 0 ° :: 3 nr i r Uo Prevent the raMlnli*; corvjo from 
> failin'.;." 

Tt.oy didn't, ana tnc .:nrgo fell. They nr 0 In 

v ' 0l ' a, °" or ™1«» u,.t were „.nde for their 
'■ ry °'' 1 ’ : ‘ aI ' :LY - to*, thoy ore try',,,' to . oy Ul „ sh , pl;| 
orr-.h.,,. should I wive been do.,., there. There is one ship 
0 tTloci' Oh a.ty. as test-fled by Mr. K-eier. lie..., ,ot seven 
• 'tohen to 00.er, three or four layers •„ each one. j,, ,. 0 

" " ,r8CJe m:,n '"° “ a " «»•* arouuu fto. here to here-, or oours. 
ot. Tnat - not hi, duty, that ,s not nls job. , e , the 

i'h ipowner, hire experts. We hire stevedores who ere trained 

:n th ‘ ! nmnl of “*». »*• we pay the:,, a tot of coney to 
do It because of tnelr expertise. „,,i a8 rely on it. And 

they do it wrong so-efoes and they d'u It wrong this 

!t ' 0t ’ ^he.afore, I say, the responsibility of 
tho sh-p. Another til * rig about the a •„ eppenrenco of the coring 
that hau been on tho oh<p tho «orr.-n« before, „i. 0 „ HnU> 

wen there. I f.„d this h„, of interesting, curious, you 
will have to draw your own conduit Tour from it. When the cases 

1,011 ’ Kr ' ‘ J an " -h-ihryl,,; a pic a; of four by four. I 

'1 'k«?d hr. KoJlrr i» iv, •• v ,» 

1 - toir by four pin. p rt ., 

,, /ui t. tt.i ii.) i or dunnage or 

fencin'. H-? j , n Tt r . .. 

• •'*u lor- .‘-horln/,. Who broke clown 
U:e riiur'.-jy J don't know. But, j..,-. .. : 

i0 *»*K1 tt p t'Cf> Ot It 

' * * n I. r . i « t . or* f * , r * ]. *■» r’ j • , * b-». r , i , 

J * #i% v * i ** W 1 :' jfjiv.fi i r . 

** 1 1 • *** • J uc'i j,«auo o 
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be Inker, when necessary to prevent the remaining cargo from 
fa 11i r.g. " 

They didn't, and tnc cargo fell. They are In 
absolute v'olat'on of the ruler that were made for their 
very ow: safety. now, they nre try'ng to say the ship's 
officer:; should .have been down there. There In one ship 
officer on duty, an testified by Mr. Keeler. He's got seven 
batches to co er, three or four layers ' n each one. Is he 
a miracle man wt.o can float around from here to here? Of course 
,ot. Thar 's not his duty, that Is not his job. We, the 
shipowner, nire experts. We hire stevedores who are trained 
In the removal of carjo, arid we pay them a lot of moi ey to 
do It because of their expertise. f nd we rely on *t. And 
they do It wrong somet’mes and they d^d 't wrong this 
time. And it Is not, therefore, I say, the responsibility of 
the ship. A..other th’ng about the disappearance of trie snoring 
that had been on the snip the morning before, when Mr. Unto 


was there 

. I f 

i nd thl 

kind 

of Intern 

sting. 

curious. You 


•rill have 

to draw your 

own c 

onclus ioni: 

from 

It. When the cases 


feil, Mr. 

u Hnuro was 

ca try 1 

rig a piece 

of four by four. I 


a iced Mr. 

lie lie 

r. Is four by 

four ever 

VI sou 

for dunnage or 


f 'i.'.i i n.;. 

He -a 

'd ,.o. 

It is 

u: eu for 

shor i n 

g. vino broke down 



IJ 1 ; 3 

don' t 

ki.OW • 

But Mr. ...• 

Macro 

h.'(.1 a piece of it 


'n his r.r 

■ i . >.u it 

' • hand 

• Wh r n 

, he was *n 

jtu-d. 

,-ir. T>* . tu .i.aue a 
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3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


£p m e oT ron.ant' ca that ho tried to play 
where ho aa 1 a that my mate tost 1 f lou ti»r» t ’ t was h 1 :: duty to 
r Mp"* rv !. c '.-'.arel a; •« j tae u ' a charge or on r.go. Wo.ll, It 

, j; t aorta »..iy wnx h-:: duty hit U la his rh»p. 11’ the 
•apla*; ' 1 there ho * ;■ * n oOiY.finr.d, nn.j ho doesn't wont 

anyth* t.; o:. tnnt snip destroyed. Wo for t.hnt roasor. he ha;; a 
.it-' who wm.ierr: all over tho chip just to nako sure tanJ 
oth’ i.- d* - vruc11 vo *o going o::. *1‘ a tne •■■up^rv • 

u ir . ro about. Hut wo have no tupervlsloi. of tne sto'.e- 

.iore?. If go down and Interfere witn the work of the 
i*;pm ^ o r e s t :.ey v. • 11 ho oif t no a 11 - p a * k a that. h* - ^ i u .j e tney 
^ • g *• ; ro.it ur. ’ Ous . .<•’ have i.oth^ng to do w th tne stevedore 

'■.a o :.'t 1 tnoiii whnt to do Oi.ee the mate of the capts:•» 

n.d the hot. of tae stevedores discuss 't In the morning, arid 
y n , r ’ t, we am 'o’r.g to uniond th".' hatch, that hatch, 
thai ho to... hut wo do not supervise the d>. car rglr.g ol caigo. 

U 1r- an at oiute ’rr.pos slbll! ty ana tnat la why we hire the 
export:: to do It. 

.her. you ho.oj- from ih*e ^ua.^o, t.i.o jud;,e w -xl 


a haigo i 


.. LJ.O 

law ' 

:hd : 

e w 1 

11 

u ; i 

t like a on 

worthinoas 

■ 1 tliOS'S 

-- 







hh. Th 

;d'i“*: 

If 

/o :r 

■ Ho 

nO r 

please, I don 1 

t think 

.to for 

COi.C 

if-ei 

t o : ■ 

oj 

va.r 

* your i;o iOf Vu 

going to 

•. : to 

the . 

i'. w . 






« Ml 1 

mTM»i 1 • 
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VI-: =5 CGUKT: lie I s :1a Irvcy-iit and ' t !b not 
usually tioi.--. Sut there Isn't a lawyer /et tr.nt 1 have neon 
mni up •) on;-o that nasi.'t tolvi w..at the law . • hut ioavc 
one jud y out. 

J..K. hiil^Ur:: I ha tin• V. tola Ui« jury what you were 
•Qh.ff to sa /. 3 jut cr. d you 'were ’O ng to u. a ..ome terms, 

I ho p". 

i j ’:; t e. < to what t.ne Court tell you when he explains 
h:»o law to you, ar.u 1 th'.ik that tnore • v only or.e logical 
.tone i\is J - on tnat can be drawn from tne la ; ts. there I. really 
very little di: pute to t..o fa etc. file-* ’or iy cue conclusion 


t. a 

i. hr d 

b een 

di'; 

run ai 

:id 

ii.au th.”' 

r on 

worth 

y 201. 

di t 

'or. w 

1 th 

cargo well 

beer, thr 

OUgh 

th« 

Ion 

f;. 

ha t o voyage 

was 

no 1 

ongor 

•e 

cu rod 

, W 

!th i 0 or:e 

■ row 

ij the 

re, 0 

nly 

t TiO 

s to 

vedorps. A 

o'c 

i ode 

' 11 ti ! 

e i:. 

0 i‘i 1 * r; 

. r 

> > 

the cargo ’ 


19 having weathered the t.rana* t from the ..'o-t Coast down through 

20 tie Par ama Canr. 1 up to Charleston, a’ll port, up to there, It 

21 weathered all fi 't. Out now liw,y .ay •Is unsafe because for 

22 -;oiao rea:: on or other, without any Interference from anybody, it 

23 must have been an act of God, this stuff fell O'er. It foil 

24 over because of or.e eond't’or, this vn done duly by the a lev 
23 uore::, who made ’» ah: olut -j:/ ecu: . m / that ! t snould l ■ i i ovs 
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‘ P,:ey USOnt, they violated u.fo; 


t-0 tin sn I p- 


owrmr th.J t he./ should m Imbui-ru 


,ny c: 1 '‘ 1J - for 'Miythlrig that 


1 have to pay i*oi th 


iured pi a I nt ’ f p, 


Vha:.k yo . vnry n»ucJi. 

h : - OKI-’: 1.3y It. ol^.T'-o i ■ ,n C :irl v»- • t i i 

j y± . o w iit t, .«ii . ..alelds, 

i. . lon.ioy, i.r. *-ata, f-ir. ..h : eld.i, iiale.? am r-entlen.er. of 

'he jury; 

v °- Si “ are her, to uo 0 valuable 

■ U ,C! ’ t0 Ue -onmun'ty. Pnit or tho i'u:. or that service 
ha;, bee;, taken away froa you heenuae you have a directed 
-erdlct from the judge that Mr. boMeuro must recover so you 
non-t hate to- nr1vUe,o to find he V right. ho has beer, 
fouhd as a natter or law to be right, 'no there no ela'n 
or contributory n^Hjance. lie has do -e nothing to contribute 
to the accident, do all I am : o'„., to talk to you about Is 
-Oi.ey, h!s damages. That is my only l’utict'or. here. I 
don't care If you fr.d the sh'p or the stevedore responsible. 
| kr - W, '- hur “ ‘•••rat retained „«■ to do that, but we are past 

<nat rtnsn ' 1 h " r " '“spressl i for the sole purpose of 

t.o..v iig*. ,j you to ln« rovorlt ’ of !..*• ,. vr , t 

1 u j J1 • •> *. uro 1 :• ! tijui’y 

'Hid Uv> looney hr? nl.ouiu yet for It. 

"" 11:1 vo -) i.rii., T tli't.k i'll-. d’o.-ir referred to him 
‘ ^ ’* hr. -• b/ w;,f*i. ti. »y u:--:d 

*' ,C Lh.-y ohy.-t. lo ! t. Jio 
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dooae't wo ! ,m i.y more now lha . he dUi 'ii. tno t me 01 the 
»c:e!dont. llo nlwoy:: a man, n ::tocky man, a bulky man, 

Oi* you want to on 11 bun, a lot iii'ti. iiiTL 1 ■ hi.:. privilege. 

I lr • o;.i -ill ii.y 1 Tfo to .'nil-. we s .;ht m,J I can’l '.n'n an ounce. 
o;:.c people i.-vo ciTf-ront mefibol l. im;. Lome people are fat. 


■ oii.e a 

re 


[{’ t:i 

ry 

. Tna t 

ban 

noi. 

n*n ; 

1 ! 

'.; wor 

v »i 

Kg 

* n 

ft 

hr. tch, 

r;e 1 

«! 1** 

** l J 

ett' 

!'■£ 

pay. 

Ik 


;* <: 

in 

?.i.ua 1, 

I ny::l 

cn i 

i a i 

or 

hi* bra 

: 1 : i 

» 

v.h 

O’.f 

ere? Ii ‘ 

r’n-; 

h!s 

bod 

y. 

1 he re 

ru. 

d 

the 

7 

toll h * 

ni tvo 

d 

oil.’? r 

r » 
J “ 

thlr : 

1 C vj 

:a 

or.t 

i i 

r pperiod 

he s 

;n 

In t 

h- 


i W ji-/ : o the ii’i .0 can wo *n re d pick out otf.or cj"C.". * !| d nil 
of a ::uude.i vi ’ U'.out wnr.. 1 ..^ i'ou r ea.-e topple down. II y° u 

request ’ L, you can borrow till a mago’ 1’y • :g 3 , and 11 you 


do , 

if y 

ou wai.t to 


?e 

tiiO 

c ■? 

p*otureo. 

, tnere 

'.r. a 

ta 3 on 

fcriU: 

P'K 

ture right 

over 

ha 

re 

at.vj you -. 

r.-eo 

If you 

examJ ne 

! t c 

loro 

ly, th- we 

! .t'. 

' i J* 

it 

or? 

th 

It care !. 

1.^0 

pounu 

o. There 

appo 

arc 

to be two 

ca: 

nor: 

of 

a 

pprox 1 m:i ti 

.e .1 •/ the 

tame 

r. .! re and 

two 

1 

lor cnee:; 

' ii 

lb 

ore 

P 

a c furors . 

.*:■ you 

ncard 

Nr. 

10 !•/ 

uro 

oxplih V.h 

on 

th 

o j 

<. •. 

o fell no 

put hi 

iill lid 

up a.id the 

f 1 rt 

t 01 

,e he knock 

ou 

O'. 

or 

hi 

head. 

He war 

then burled by 


the bo tton. throe. Ai;y scr.rJble per. on, and I'm not saying 
that tn ’:• .-h'powi.er war 'urate, would i >ao tin heavier uargi. 
on tne bottom •.,.*» U;e l’ghter oar-a o: tne top, correct? 
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;i 2 1 of a sudden hp 1‘ound what ..u other 1o c t o r, what no hospital 
hod 1 a tdii:- case, card 1 opulmonnry symptoms . Ur. Tsgl hagnmbe, 

•.■I 1 ,o Raw h' m a year later for 1.T.0, dlun* t ray that. Di . 
Cir.oubard d’dn't ray Dint, or. < aman d'jn't ray that. Dr. 
Laiclusa don't ray that. The hospital record didn't ray 
that. Ha war ' n the hospital from February 2YU» to march 
^t.h of 1072. Js til*)re any evidence In the second hospital 
aaiiiis1 on of any card 1 opulmonary or. carJ 1 orerpi ratory symptoms? 
I an. going to road you the X-ray:: report frum the cardiologist 
.ji.o d«u make X-ray.* ol iur. u i*ie no', ennsu. Dt . m..ui .ole, 
although 1 asked him to look at the two, only read Iron the 
first hospital admins’on. 

P'r;.t of all, respiratory, a it ’ a shown here. 

■'in's In the h' story and all the 1*1 nu i-i;g:. N for negative. 

Here U in. Chert. Thin in the raa 1 oiog ' n t' s report. 

' had 1 ogrr.phl c examination of ti.e oneat in P . P 1 • 

"’s.d lateral views. The lung shown normal degree ol aeration. 

Wo perineal pathology h- observed. The billy structures 
■■ ) re normally dof’nod. The dlaphram In v sual'red 1 s its 
normal ro. ition reveal*n nn.ooth outi U:«: ana no s'gns of any 
r.leural pathology. Th.*re In rio evidence of any mediastinal 
;.l.'r, t or any other mediant Inal pathology. The heart 
show normal sine and conf igura t 'on. I.o aorta pathology 1 .1 
discerned. CDs uu. Ion: negat! e .me. t. 
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li,!:, is tl.fi .•uln.lJBloi, froia Kebrunry 27th to torch 
Lh of 197Let r.,o mad what they hncl u. uo to (jot that 
,,U out. bficcuae thfi operative P-m-e In *** hero, and 
, 0 ., throe,,. till::* Vou .-on my oxh-b.t yon wont 

o if you a.Me the juci«? to rea It. 

"llnuer spinal ai.ecthen la , P'-tient was plncea on 

6Ue table and the ntfit hip war prepared and draped. *ne 

, enrol rteiv adducted. five -Inch Incision 

i ’ht n p vjatli'3i. tOi,.piotn^ 

„,ou, ! over thfi uppsr find of the faoni chaft. Dissection 
00rrjw , down throual. two to three thohfis of oppose tlnaufi 
down to the madia .end the tip of t..o 1 ntrawedullnry na'l «■ 
,,.<po ed. IT. In vn.: covered by ier-,e atoui.t of bony. 

oaall'led «tcr'al. The bone .mterlnl *w then chipped away 

» ^ -» . nn e \ th' - * Intramedullary nail 

I by means of a bone ronisoui , ‘-■M-o- *‘ 0 - 

h ich wa i then attached to the Intramedullary 

ru the noil extracted. 0 vna u: ‘' A 101 

,b.c ir.u.-cle a lid fu.ieln, black a 1 lk for t:.^ ckln. Pate-rt 1-11 

•he opera tins room In sood condition.’ 

j- . Ai dr’oia did have * it h ■" po.-:ce M .» o.. a l - port 

frora Dr. hah lu:a. Wn-t that report - ala upeoU’cnlly woe t 

. i 4 1. «,. ni»-1 \ vp i ui’t u0 work j *** ro 11 

0il t u r’l YU- I auvTied thU nu.. w i ^ UJi 

t. k nt mo.1r.ur, benefits hod been obtained, and at a matter of 
r-.ct ’ f you recall Dr. Andriole to hi tr.'.t tie mat: ud 
,, !u r:i .o won-., li > r--*tur,.oj to \ioW. r„. ; *i‘ r 1 ‘ ;01 l ' J 
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-;O0 

2 

then at. 

iJ i • f 

n-loia stated, so 

‘d tn’: : 

"When try', t.g to 

3 

lift o V 

bo..-i, 

l.e strains h's r‘ 

ght ti.’ gh 

causing severe 

4 

pair. In 

rl grit 

tr.'eh ana k.rec ' 

'it,. a t la 

i:i nr. r.ndr lola ' s 

5 

report• 

l;;r L 

’ :m I . T.O. cor.. 

ultnnt a.' 

d I.T.O. Is In 

6 

•„ h 1.: ca 

' «P 

Lo it." teeth, nv you cm, n f 

•I,' i'roit. the suiiiriia ti ons 

7 

r.o if w 

\ - 7 

o .accept tr.e to: 

t evldet.ee that the ship or 

8 

Lh-' :a.i 

•. ' :or a 

has to offer her- 

i, o year 

arid a week after 

9 

the a<n; 

• , . 4- 

V* * * • * 

tr, 1 s n.ar. was told 

tt.at ho 

rould go to work. 

10 

..obouy 

sa h.i .. 

i. t/ k 1 t«u o i .■«o i I *.) 

in t they 

said ne could go to 

11 

work • 

;• r 

tter of fact he 

trio, to 

•;ork as n hoidmart. The 

12 

record 

: ..owe 

•t. I.T.O.'a dor 
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OUOle of GO ' OO tii* (Jo-: LOT Olid n*' 1 > ,J') hOi.iO • A ppl O Xi 

a v e 1 y a i:; id r half 1: -1 r * r 1. f i • G • i *iit 11 T !'i to i hi. Go Id 

i,~*• • i * ; ' r..I i.c* .-in r.tGo tra\ ~?j. two riuj hall 
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THE COURT: I am prepared to rule on the requests 

that are made. I will start with the request r.ade by the 


3 

third party plaintiff. There are two documents here, but one 


4 

is a copy of the other. I notice there is a supplemental 


5 

st insert 

by the third party defendant, but there is ony one by the 


6 

th±d party defendant. 


7 

Number one is granted in substance. 


8 

Number two is moot because of the motion I just 


9 

granted; as it'3,4, 5, 6, 7, 8, 9, IQ, 11/ 12, 13, 14, 15. 


10 

16 is granted in substance. 17 is granted in 


11 

substance. 18 is granted in sub^ance. 19 is granted in 

I 

12 

substance. 20 is granted in substance. 21 is granted in 


13 

substance. 22 is denied in the form requested. 23 is granted 


14 

in part in substance and in part denied, starting with the 


15 

• 

word " and" in the fourth 1 ine. 


16 

24 is granted in substance. 25 is granted in sub¬ 


17 

stance. 26 is granted in substance. 


18 

27 are the Rules and Regulations. I took judicial 


19 

notice of that. 


20 

28 is granted in substance. 


21 

MR. TESTA: If your Honor please, may I nave an ex¬ 


22 

ception to those requests of the third party plaintiff which 


23 

your Honor has granted, for the record. 


24 

THE COURT: Yes. 


25 

Now, taking the third party defendant's requests 
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1 and 2 insofa - as they relate to damages is granted in 
substance. I consider 3 and 4 moot. 

Number5 is granted. Number 6 is granted. Number 7, 

0, granted in substance. Number 9 is granted in substance. 

As is 10. 

Number li is denied in the form requested as is 
number 12. Number 13 is granted in substance. Numbers 
14, 15, 16 and 17 are moot. As is 18, 19,20, 21. 22 is 

moot. 

23, 24, 25, 26, 271 28 is granted in substance. 

29 is moot. 30 is moot. 31 is moot. 

32 is denied in the form requested. 33 is granted 
in sutstance. 34 is denied in the form requested. 35 is 
denied in the form requested. 36 is der'ed in the form 
requested. 37 is denied in the form requested. 38, 39 and 
40 are granted in substance. 

MR. TESTA: May I have an exception, pur Honor, 
to all the third party defendant's requests to charge which 
your Honor has refused to charge, for the record** 

THE COURT: The exception is noted. 

I also rule on the additional requests of the 
third party defendant. Number 1 is denied in the form requested» 
as is Dumber 2, 3 and 4. Number 5 is granted in substance, 
as is number 6, 7, 8 and 9. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
fOLEY SQUARE. M';» YORK. N.V. CO 7-4S80 







EL #3 


L 572A 


Syj\ 


MR, TESTA: Your Honor, May I have an exception to 
your Honor's refusal to those of the third party defendant's 
additional requests to charge. 

THE COURT : The exception is noted. I indicate, 

when I say granted in substance, what I mean by that is, you 
will have to pay attentiontothe charge and if you are not 
satisfied with the way the Court covers that particular area 
in that, request, you will have to make it known to me before 
we finally give the case to the jury. 

How much time areyou going to need? 

MR. LASCFF: I won't take more than a half hour, 
your Honor; possibly less. 

MR. SHIELDS: Probably less than that. 

MR. TESTA: I will bemore than that, your Honor, 
since I have to cover both situations here. 

THE COURT: How much time? 

MR. TESTA: I may need an hour. I will try to do 
it in less, if possible. 

THE COURT: All right. {Sring the jury in. 

1The -jury entered the courtroom.) 

(Continued on next page.) 
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(In the courtroom in the absence of the jury.) 

THE COURT: Mr. Shield- asked that I make the charge 
on discounting and it comes very late, and it seems to me that 
at this late time I will have to deny the request, although I 
will indicate to the jury that certainly this que.c :ion is in the 
case, namely that he is getting the money ahead of time and 
the defendants or the defendant, whoever is finally charged 
with this, is entitled to a discounting of it. 

But it will ha/e to be in very general terms, because 
I cannot formulate anything now. it goes n the details that 
Mr. Lasoff is talking about, the possible inflation, and soforl.h, 
with pre-judgment and post-judgment; you have to go back under 
the first three years up until the time of the trial of this 
case and you add interest there. So, I mean, it is not as simpf 
" : a problem as you put it. But I think it is a fair request 
to say that something be said about it and I am going to say 
something about the effect that they are to realize that while 
he has been waiting for trial he hasn't gotten any int crest 
on his money;and the defendant, whoever pays * this, has to pay 
it ahead of time, and therefore there should be some discount¬ 
ing in their minds because the money has been paid ahead of 


time 


But as far as figures are concerned, there is not a 
bit of evidence in this case whatsoever about any amounts. 
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any inflation amounts; any discount amounts; anything at all. 
And that is what puzzled me. But I think you are entitled to 
It and I will reformulate my charge to the extent that I am 
going to let them do it as a jury, rather than me do it by 
giving then figures, because there is no figures in this case 
whatsoever by anybody. All right. 

Bring the jury in. 

MR. TESTA: If your Honor please, have you decided 

A 

on any questions to the jury in connectionwith my requests? 

TIE COURT: What requests? 

MR. TESTA: I submitted them. 

THE COURT: With one finding here, how much the ameu 
is, no. ~ a*a not going to submit any special verdict. 

MR. TESTA: On the third party action. I submitted 
them to you. 

THE COURT: I am denying them. I won't take any 
special verdict. I will take a g eneral verdict. 

MR. TESTA: General verdict with interrogatories? 
THE COURT: No interrogatories. General verdict, 

J l 

period. They either find foryou or against you. And you 
have an exception to the Court's ruling. Bring in the jury. 

C The Jury entered the Court room.) 

(Continued on next page.) 
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THE CLERK. The Court is about to charge the jury. 

THE COURT: Members of the jury: we have come down 
to the tail end of the case now, at which time it becomes 
my obligation to charge you on the law, and anything that I 
say during this discussion about the facts in the case, of 
course don't bind you in any way, anything more than what the 
lawyers have said about t^e facts. 

We all have memories, but the memory that counts 
this case is yours. You are the ones who are the sole 
judges of the facts and the credibility of witnesses. You 
remember, I drew this thing on the board here and indicated to 
you that there were ( two causes of action. 

Of course, the first cause of action was the one in 
which the longshoreman was suing the ship. The second cause 
action in which the ship is suing the stevedore. 

In reference to the first cause of action, I have 

ruled as a matter of law in this case that the plaintiff, 

» % 

tiie longshoreman, is entitled to recover against the ship, 
which has a non delegable duty to furnish to this longshoreman 
a seaworthy place in which to work, a safe place to work. 

^ find from the evidence in the case that that has 
been established ana that even if you brought,in*a verdict othe* 
wise as to that aspect of the case, I would simply overrule it, 
because I don't feel there is any question of fact here that 

c> 
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is involved in that area of the case. 

You are only here to decide questions of fact. I 
decide the questions of law. The only issue in the first 
case, then, is what are the damages. 

As far as the second case is concerned, you will re¬ 
call that that is the case of the ship against the stevedore, 
and in. that case ...... .-is based on a contract. You never were 

shown any contract becuase none was produced here; none was ma 
in evidence. But there is no dispute between the parties that 

e> 

there was in fact a contract between the ship and the 



I 

i 

> 


rke 


stevedore, and that as a part of that contract, although it was 

G 

not expressly in the contract in so many words, there is what 
is called an implied warrahty as a result of the relationship 
of these parties that the stevedore will do the work in a 
workmanlike fasnion and with reasonable safety to persons 
and property. That is what he impliedly warrants to do. 

The ship, of course, if you recall when I was 
picking you as jurors, I indicated to you that the reason the 
stevedore is on board the ship at all is because he has been 
called by the ship to give uhe sailors, who «. re on board kite 
ship, leave in port and what not. So customarily before 
these stevedores got into this business the seamen used to 
do this work. 


• & 

So they are doing the work of the ship; there 
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-isn't any question about it. But they are doing it 


as experts. They are hired as 
to have a certain amount of expo*- 


”'J they are supposed 


The ship, on the ether hanu, hat. obligations too. 
They are to keep the ship in a reasonably safe condition, the 
place of work is supposed to be reasonably safe. The 
various aspects of the ship are to be kept in that condition 
which a reasonably prudent ship owner would keep his ship 
in, and that includes cargo and indludes anything on board 


the ship. 


Now, in order to prove any aspect of the case the 


lawyers rely upon what is called evidence. In this area of 
the law, since this is the civil side, the quantum of the 
evidence, that is the amount of evidence necessary to prove 
a point is called the fair preponderance of evidence. 

The kind of evidence that it is, the quality of 
it, is called credible evidence. So in a case like this, 
whoever has the burden of proof in any manner must prove it 
by a fair preponderance of the credible evidence. That is, 
evidence which is more likely so than is not so. 

The usual example given is if you take an apothecary's 
scale and put the one fellow's evidence on one side and the 
. other fellow's evidence on the other side, before the plaintiff 
who has the burden of proof can prevail, he must tip the seal 


If it tips the other way, the other felrow 
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prevails; or if it is even, the other fellow prevails. 

Before t^ proponent of the position can prevail, 

the scale must tip in his favor. 

Evidence is also described as to the source of it. 

The first is the testimony of witnesses who come here and 

testify and tellycu wnat they know after they take an oath, 

« 

and what they have learned by the use of their senses. There 
is an exception .to that, where experts are concerned. 

I bro.ught that'to your attention before when I said 
the doctor can give you opinion evidence and also that applies 
to the Captain and the other man who was a surveyor. They 
are experts in the f-'ela and can give you opinion evidence. 

The Usual witness cannot. 

He must only recite facts. Of course, any natural 
inferences which flow from the testimony may be considered 
by you and you must consider what is said not only on direct 
examination, but also on cross examination. * Ai^thing you hear 
from the mouth of the witness you must consider. 

Another thing tl\at is evidence are the exhibits 
in the case. They have been marked and you can look at them 

and consult them any time during your deliberations. 

0 

They next thing that is evidence in this case are 
the depositions which have been taken and I have explained tha 
to you; tnut was done under oath and thac is evidence ir the 
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The interrogatories are also not exactly in the 

I 

of evidence, they; they are binding upon you when 

you find then, to bo in the .case. For example, if as a 
result of an interrogatory the fellow concedes, for example, 

I operated this car, well, wen though that is not evidence 
in the sense that somebody is testifying to that, that is 
something you must consider in order to come to your decision. 

So you will considerthe interrogatories during the 
course of this examination of the evidence in the case. 

Lastly, I would call your attention to stipulations 

which are entered into between the patties. The first cm fjsat 

comes to mind is the stipulation between the parties that the 

life expectancy of a Caucasion male', 47 years old at this time 

is 25 point-something years. Anything that has been stipulate 

\ 

must be considered by you. 

Another thing that is evidence in the case as a 
result of the Court talcing judicial notice are the safety 

rules and regulations of the Department of Labor. That is in 

the nature of evidence as far a* <-ho 

as rar as the case _ is concerned. 

What is not evidence, because it is important for 

you to determine what is not evidence in the iase.bec^ue you 

nay not consider it in coming to your judgment. The comments 

of the lawyers and the Court at various times during the cours , 
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Of the trial, anything we said at that time to each other, 
that is not evidence in the case. 

Hone of US was rTorn, neither the lawyers nor the 

Court. We didn't testify in this case I 

* case and we gave no evidence 


in the case 



I Questions which were ashed and for which no answer 

was given, you may not assume that because it was contained 
in the question, that that is evidence in the case, a simple 
example I would give you of that is, if a fellow was asked 
on the witness stand.'when did you stop beating your wife?" 
wen, the fact that *e question is ashed does not establish 
that the fellow ever beat his wife at all. And it is isn’t 
answered you may not consider that to be evidence. 

That is the same here. There were a lot of 

questions that were ashed here which 1 sustained ejections 

SO. Yaimust disregard th« Question t+- • ^ 

question, it is the answers that 

are evidence, not the questions. 

How do you evaluate evidence in the case? Well, 
Anglo Saxon jurors for many years have been using certain 
norms. I will call some of them to your attention. The 
lawyers have done so too because they are fully aware of this 
area themselves. 

» ! 

The first is the demeanor of the witness as he sits 
a he Wltness btand * How does he impress you? Does he ask 
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a question before he answers a question, maybe to borrow 

\ • 

time to think.? Does he seem to be straightforward? Is he 


in your opinion evasivk? Does the testimony which he is 

giving conform to the other testimony which you heard in the 
« • 

case and w A ch you already accept? 

Essentially what it boils down to is that you don't 

leave your common sense out here in the courtroom and go in 
the jury room. You take your common sense with you and you 
make a judgment on each of these witnesses as to their 
credibility and other aspects of his testimony with that same 
fine discernment that you do in your everyday life in matters 
of great impprtance to you. You are going to buy a car; you 
are going to mortgage a house; you listen to the salesman, 
you listen to the seller. You believe him, you want to see if 
there are any watermarks down in the cellar where maybe 
there are some leaks. 

You don't take-ieverything for granted when a man 
tells you that. No more should you tak' it for granted wnen 
a witness tells youthat. You size him up and you use your own 
common sense and come up with a judgment on the credibility 
of the witness and what you are going to believe. 

Interest plays a great part many times in the tes¬ 
timony or in anybody telling a story, even, to you at home. 

You know, for example, if a fellow has been in the i.^rines, 
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10 
11 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




he is a Johnnie Mann follower. He listens to America being 
played and the Flag waving and he loves that. That is because 
it is part of his background. Pathologically we become 

t l 

attuned to certain things. 

We know that if a fellow works on the same job with 

you you are inclined to b e sympathetic with him. That 
doesn't mean that you are going to go and jump out of a window 

• r 

for him. But you know that he is in the same spot as you are 

and you keep that in mind. . * 

A number of these longshoremen testified they are in * 

the same job. That doesn’t mean to say that they would come 
down here and made things out cf whole cloth because they hap- .. 
pen to be in the same job. But at the same time you analyze 
his testimony and consider it, realizing that he is a long- 

* v 

shoreman and but for the grace of God might be on the witness 
stand as the plaintiffinstead of a witness, and soforth. 

You also look into the interest of the doctors in 
the case. They are professional man; they are experts. 

They have pride invhat they do. They sometimes get into a 
situation where they represent people that are suing. Some¬ 
times they represent people who are being defended; and, 

/ 

of course, you have to keep ^uind that if they have an 
interest like that it may affect their judgment and you should 
look into their background and make your own determination 
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2 

of how much of that you are going to believe. 

i 

3 

With a doctor, of course, as I explained to you 


4 

before, and this applies also to the Captain and to the other 


5 

expert witness, that is opinion evidence and when you go 


6 

looking into the evidence from that aspect, you look into 


7 

his background and find out wnether he has the experience and 


8 

the background necessary so that he could give you an opinion. 


9 

The doctors all went to medical school; they all 


10 

had qualifications; you heard them. Some less than others. 


11 

You make the determination as to whether to believe the 

* 

12 

experts. 


13 

Then they are basing their testimony on the facts as 

/ 

*» 

14 

they find them, because if they give you an opinion not based 


15 

on the facts as you find them, it is worthless to you. That 

^ * 

16 

applies also to the mafine expert, the marine surveyors. 


17 

Lastly, all this opinionis advisory. It helps you? 

. i • 

18 

It is not conclusive on you. You don't have to accept it if 

■ * 

** 

19 

you don't desire to do so. You must consider it , but after 

• 

20 

considering it, you may accept it or you may set it aside in 


21 

your mind. 


22 

There is a term used during the course of these 


23 

discussions about ordinary care or reasonable care. It - 


24 

flows through both cases, actually. As far as the liability 


25 

case is concerned, there is no need to go into that baause 

• 


t 
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that has been established already. It is of interest, of 
course, when you discuss the second case. 

Ordinary care and the exersice of it is important, 
because nobody expects perfection from anybody. Perfection'' pe|- 
se doesn't exist, I don't think, in anything. 

But what they expect is a person to use reasonable 
ordinary care in the conduct of his business. That applies to 
a ship owner and it applies to a stevedore. 

YOu say, well, what do you mean by ordinary care? 
Ordinary care means that degree of care which a reasonably 
prudent snip owner or a stevedore will exercise under the 
same or similar circumstances as we have here. This must 
be clear, very clear to you if you give any thought, is a 
relative term. There is no such thing as ordinary care standing 
out all by itself someplace. 

Suppose a fellow is doin^ the Same thing at the 
same time under four different conditions. In the first one 
he lights a match, he is down in a refrigerator plant about 
40 feet below the ground where the temperature is 22 degrees 
and there is a concrete floor and steel walls all around. 

He throws the match on the ground. 

Now he is not in that place, he is in another 
place. He is in a butcher store with a wooden floor, maybe 
sawdust — I don't think they exist any more — but they used 


f i 
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to when I was younger. And he throws the match away. He has 
done exactly the same thing. 

Now the fellow is down by a gasoline station; some¬ 
body is pumping gas and he throws the same match down by the 
concrete. 


Now the fellow is over in some plant where they make^ 
for e:- mple, we used to call it banana oil; very volatile, 
highly explosive. You could sr.ell it 20 blocks away. And 
he goes and throws the match. He's done the same thing four 
times. 

Did he exercise ordinary care down in the refrigera¬ 
tor plant. Could anything burn? Clearly it couldn't. Dut as 
you go through that range, clearly you see there are different 
degrees of care required. If he does it in the butcher ship 

he could have taken the match and felt the end and if it was 

\ 

cold nothing could have happened. In a gasoline station a 
greater degree of care is needed. Sam^ uhing in the banana 
plant. 0 

But it's always ordinary care, that which a raason- 
ably prudent personvould do under the given circumstances of 
the case. 

When we are discussing the obligations of the 
stevedore and the ship, thij expression comes up and that 
is why I have defined it for you at this time. 

-i. 
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In reference to case number one, the plaintiff has 
the burden of proving by the fair preponderance of the credib: 
evidence the damages which were proximately caused by the 

defendant, in this case the ship. The burden of proof I have 
already described to you. 

That is the amount of evidence they must produce, 
the burden is on him, since he makes the affirmative, he is 
making an assertion, and in the logic of law, anybody who 
says a thing is so, should prove it. Credible evidence is, 
of course, believable evidence. And burden of proof I have 
defined for you. 

Proximately means that in the chain of events this 
thing is going to happen. It means that to some degree in 
whole or in part this conduct of the other party has brought 
this about. It also means, of course, that if what you claim 
is part of your damages doesn't flow from the incident, then 
even though it is connected with it in time, your are not 
responsible for it. 

For example, if ^1 am riding in a car and somebody 
comes along and hits my car and I break my leg, and then the 
following day I catch cold; the cold is not the responsibility 

of the fellow I had the accident with. It was not proximately 
caused by it. It is aside from it. 

One of the big disputes in this case is how much 
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of this injury is the defendant responsible for? How much 

did he proximately cause? And that is a very important issue 
for you to determine, and that, of course, you will do when 
you examine the totality of the evidence in this case. 

Damages in the case, in this particular case, are 
what are called compensatory damages. They are to find the 
plaintifr whole. That is all they do. They are not punitive 
in nature. That is, they are not intended to punish. They 
are not criminal in nature. They are simply to put him in 

a positionand make him whole; just as if this accident didn't 

£> 

° • I 

happen. 

I am going to indicate to you in this case on the 
blackboard how these damages are arrived at and what you are to 

15 consider. Because that first case is for all purposes s -titled 

1 6 in the sense that I have settled the law on it, and the only 
real question you have is to determine damages, I am going to 

18 erase that first part. I will leave the second part there. 

19 I am going tc indicate to you how damages are arrived at in 

20 this kind of a case, so that you may further understand them. 

^ ie thing l‘d like to know, is there anyone 

on the jury who cannot see this or is it blurred , or what? 

THE FOREMAN; Because of the glare. 

(Pause.) 

THE COURT: The accident happened March 31, 1971. 
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We are trying the case February 28, 1974. 


This X represents work expectancy, which Mr. Lasof 
says he is willing to accept age 65. And Social Security 
and other corporations adopt that same age, 65 as age of 
retirement. So that is the end of work expectance. 

He was 44 years old, here. That would be 21 years 

MR. LASOFF: 1 think he might have been just about 
45 at the time, your Honor. 

THE COURT: I thought som d^ody mentioned 44. All 
right; I will make it 45. 

MR. LASOFF: Date of birth is 11/12/26,your Honor. 

THE COURT: 45. So we have work expectance here 
and this other X represents life expectance. That means 
from 1971 when the accident happened, 20 years of work 
expectancy at that time. Arid from this point of time he has 
got 17 years. This is approximately 3 years. And the life 
expectancy is 25 point-something, so that makes it about 72 
years old. So from the tin e of the trial until his time of 
his life expectancy is 25 years, and his work expectancy is 


17 vears. 


The elements of damage in this case, in this kind 


of a case, are these: Number 1, medical expenses, which in 
this case have been stipulated to be $5409 and some change. 

He is entitled to loss of earnings also. He is 
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entitled also to loss of earnings. The loss of earnings 
are in two stages : from the time the accident happened unti 
now. That is the first. I describe that as A. 

There is another loss of earnings claim between the 
time of the trial and the end of his work record, which is 
at this period in time, when he is 65. I will call that B. 

That would mean, then, as I take it, it would be 
1971. 17 years plus this. 

MR. LASOFF: I think that would be '91, your Honor. 

THE COURT: I warned you that I can't add 2 and 2; 
so you will have to keep that in mind. 

He is also entitled to pain and suffering. That 
pain and suffering can be one period of time, from the time 
the accident happened until now, which I will describe as 
C and the pain and suffering from the time of the trial to 
the life expectancy, which I will make D. 

About themedical expenses, there is no dispute 
between the parties; they have agreed that that has been 
shown to be $5409. In reference to the earnings there is a 
sharp dispute between the parties for a number of reasons. 

Number 1, they don't agree when he could have crone 
back to work. One doctor, if you recall, said he could have 
gone back to work about a year after it happened.. Another 
doc tor said a little later. There is evidence that the 
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plaintiff himself says of course he couldn't go back to work 

f 

during this period. 

* < * 

The defendant suggests that in this period of tine 

here between the time of the happening of the accident and 
the tine of the trial his ability to go back to work has returns 
and there is no need to go past it. If you in fact find that 
to be the case there is no need to go into this other area 
of earnings at all, because if he was able to go back, to work 
at this point in time or this point in time, or any point of 
time before the trial, then his damages for the loss of 
earnings are limited to that; and you do not go into the 
discussion of the prospective earnings at all. There is no 
need to. You only go into that if you are satisfied by a 
fair preponderance of the credible evidence, and this is the 
burden of proof that the plaintiff has, to go into that, if 

. i 

you are satisfied by that standard. 

•> 

Then you go into the future earnings. And then, 
in the future earnings you are limited to age 65. You cannot 
go past that. You can find anything - 'in between-here that 
satisfies you from the evidence in the case 

That winds .up the second area on earnings, except 
for some other discussion which I will do at the bench. 

The pain and suffering is equally divided between 
now and the time of the accident and there on. Pain and 
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2 

suffering is not essentially connected with his ability to. 


3 

Pam and suffering is connected with the fact that 


4 

because of his injury he claims that he has certain pain and 


5 

suffering. The doctors have testified that this kind of an 


6 

accident produces pain. I don't think we even need a doctor 


7 

8 

9 

to tell us tnat. We know that. When a fellow breaks the 

1 

big bone of his leg he is going to b e in pain. 

Of course, some of that pain you have got to real- 

’ 

10 

i2e that the reaSOn he 9° to a hospital and the reason 

» 

11 

why we go to a doctor is to get rid of the pain. All this 

t 

12 

| chipping away at him with this rod. and soforth, that was all 


13 

14 

done under anesthesia. I don't know, I have been under 


anesthesia - I don't know whether any<f you have been under 


15 

anesthesia. All I know is when I came in and when I went 

'■ 

16 

out - I don't remember anything in between 

* 

17 

1 o 

I am not testifying here. I'm sorry I did that. 


18 

Mr. Lasoff, too, got into somethings on his own 

>’ 

19 

where he said, "I think this, I think that.” Never mind what 

. • 

20 

he things and what I think and what the lawyers thing. You 


21 

do the thinking in the case. 


22 

23 

In anycvent, figure out how much that pain is. 

In this area you figure it out not only in this area, C, but 


24 

m this case figure it out up until the time of his life 


25 



expectancy. those are the earns: in which he is entitled to 

• 


T 


* 
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be.compensated by you in a fair and equitable manner , 
as the lawyers have been telling you. 

I am going to leave that on there and I am going 

i 

to refer to it from time to time in some areas that I have 
here. But tlat is essentially what is involved in this area 
of damages. 

There is a proposition in law, and I think it is 
common sense, too, that says that it is the du of any 
Farson who has been injured to use reasonable diligence and 
reasonable means under the circumstances in order to preyent 
aggrevation of such injxies and to effect a cure. A person 
who has been injured is not permitted t recover for damages 
that he could have avoided by using means which a reasonably 
prudent person would have used to cure or minimize his 
injuries or alleviate his condition. 

t 

The defendant contends that if the plaintiff had 

• > 
maintained a weight reduction diet and performed exercises 

that were recommended by several physicians his injuries and 

pain would have diminished and he would have been able to 

return to work. 

The defendant also contends that the performance 
of these exercises and the maintainence of a weight re¬ 
duction diet were not dangerous to plaintiff's health and 
did not create an undue hardship for the plaintiff if they 
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t 

were performed. In determining the nature and pc manance 
of plaintiff's injuries and what damages he may recover for 
his injruies, you may decide whether by not permanently 
reducing his weight — because he did not permanently 
reduce his weight and did not perform the exercises recomm¬ 
ended by the several physicians, plaintiff acted as a 

reasonably predent person would act under the same or simila 
circumstances. 

In deciding that question you will take into 
consideration so much of the evidence introduced by both 
sides as you credit concerning the nature of the diet ana 
exercised recommended. The burden that these would place 
upon the plaintiff, including whether or not the exercises 
could be performed in the home and all the other facts and 
circumstances in this case that you find relevant. If you 
find tr.at in making the determination not to permanently 
reduce his weight and not to engage in the recommended 
exercises the plaintiff acted as a reasonably prudent persor 
wo'Id to cure himself, then he is entitled to recover for 
his injuries and the pain aid suffering he endured. 

Let me read that part of it again tc you, because 
these are my notes and I apparently have to recast it a 


little. 


If you find that in making the determination not 
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to permanently reduce his v/eight and not to engage in the 
recommended exercise, the plaintiff acted as a reasonably 
prudent person would to cure himself, then he is entitled 
to recover for his injuries, as you find them to be, without 
regard to the possibility of i permanent v/eight reduction 
or the possible benefits of exercise. 

If, however, you find that a permanent weight 
reduction or program of exercise were that which a reasonabl 
prudent person v/ould engage in, and that such conduct 
would cure or minimize the injury and relieve the pain, you 
will ta :e those facts into co sideration in arriving at the 
amount of damages that you award. 

What we are saying, in effect is that the plaintif 
is to exercise that degree of common sense which a reasonabl 
prudent person would do. If he could cure himself, if he 
could have reduced the damages here, he had an obligation to 
do so. He is not required to do anything that would hurt hi: 
or require great judgment, such as should there be an oper¬ 
ation— that is great judgment. 

But here there are essentially two things involved 
if he really reduced his v/eight and if he really would have 
done the exercises, he wouldn't have had as bad a condition 
that he wound up with. In considering the damage you will 
consider that aspect of it. 
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There is this to h said about this money, toe. 
From the time of the accide: t until now he hasn't had this 
money, and actually, he has been entitled to it. If he 
would have had the money he could have put it in the bank 
and gotten some interest; 5 percent, 5 and a quarter — 
whatever it is. In arriving at that sum you will keep that 


As far as the other sum is concerned, from the 
time of the accident — from the time of the trial until 
such time as yau find he is entitled to more money because 
of the loss of his earnings, I don't know the exact figure 
that Mr. Lasoff finally wound up with there, but I think 
it was something in the order cf $222,000, or something 
like that. , 

You realize, of course, that if that happened he 
wouldn't get that money immediately. If he was working, be would 
get it until he worked all those years. So he is getting 
the money ahead of time. Soyju must discount that. You 
must give him a sum which wou]d the jquivalent of it over 
that period of time. 

Keeping in mind, of course, we don't have any 
testimony in the case one way or the other and we don't 
have any testimony of the so-called inflation factor. So 
you h ave a sort of two-sided coin here. You have the 
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interest which he gets ahead of time and the inflation which 

3 

ex'sts. But gist keep this in mind. At one time, when he 

4 

reached the figure of $400,000, if you put that in the bank 

5 

at 5 percent, we would get $20#000 a year for the rest of 

6 

his life and never touch the principal. $300,000,he would 

7 

get $15,000 a year for the rest of his live if he put it in 

8 

the bank at 5 percent interest and never touch the principal 

9 

and wind up with $300,000 at the end of his lifetime. 

10 

All parties want you to be fair. Mr. Lasoff told 

11 

you that and the defendants' lawyers told you that. They 

12 

didn't say he was not entitled to any money. They said 

13 

to you, give him a figure which was fair, keeping in mind 

14 

that here is a man, a 47-year old man now, or 44 at the 

15 

time of the accident, who was a longshoreman who was 

16 

earning nine, ten thousand dollars a year, whatever the 

17 

figures are, they are in there. And this is the kind of 

| 

18 

person we are talking about. 

19 

So that keeping ir* mind all those aspect of the 

20 

case, you will consider the totality of the evidence in the 

21 

case, the fact that the yearly rate has been going up on 

22 

the wages, and soforth, figure out how much earnings he has 

23 

lost and figure out these other areas and then come up with 

24 

one whole figure, that are his total damages, and that wilx 

25 

conclude the first case. 
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That will be the end of the first case, because 


/ 

at that point you would have to find for the plaintiff because 
I have directed a verdict for the plaintiff. But you will 
have to tell me, Mr. Foreman, what the jury has agreed on 
as the one. That will be one figure. You don't have to 
split it down into A, B and C, like I had there. 

Mow we come to the second portion of the case. 

This is the case between the ship and the stevedore. The 
duties or Obligations owed by the ship owner to an independent 
longshore...an coming aboard the ship to discharge cargo are 
quite different from the.duties or obligations owed by the 
ship to tr.e long shoreman's employer, the stevedoring company. 

ihe stevedoring company is assumed to be an expert 
and experienced in the handling and unloading of cargo, while 
the individual longshoreman may of may not be. 

xhe duties owed by the ship to the longshoreman are 

I 

imposed by law, the General Maritime Law and the Common Law, 
While the duties owed by the .ship to the stevedoring company 
are imposed by the term of the very contract which they drew 
up between themselves, and required in this case that the 
stevedoring company uhload the cargo. 

Here the contract between the stevedoring company 
tne ship owner obligated the stevedore to discharge the 
cargo from tne S.S. Green Port in a workmanlike manner and 
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in a fashion reasonably safe to persons or property. The con¬ 
tract in turn obligated the ship owner to exercise ordinary 
care under the then existing circumstances to place the ship 
in such a condition that an expert and experienced steve¬ 
doring contractor, mindful of the dangers he should reasonably 
expect to encounter arising from the ship's service or other¬ 
wise, will be able w . to do the exercise of ordinary care 


under the then existing circumstances, so that he could unload 
the cargo in a workmanlike manner with reasonable safety to 
persons or’property and tc give the stevedoring company 
reasonable warning of the existence of any latent, or hidden, 
danger which has not been remedied, and which is not usually 


encountered, or reasonably to be expected by an expert steve¬ 
dore in the performance of the stevedoring work aboard the 
ship. 

If the ship owner actually knows or in the exercise 
/ 

of reasonable care under the then existing circumstances 
should know of the existence of such danger and the- danger is 
one which the ship owner should reasonably expect the Steve- 

I 

doie should encounter during the performance of the stevedoring 
contract, then there is an obligation on his part to warn 
the stevedore and to give them notice, and if he doesn't do so, 
then, of course, you would find for the stevedoring company. 

There are two contentions in this case, and they are 
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quite simple contentions/ actually. I am not going to go into 
them in great detail because the two lawyers have done well. 
They have presented their contentions to you very clearly. 


as I see it. 


The ship says,.look, we came to New York after we 
sailed many weeks. The cargo was stowed on the ship not by 
us, but by other longshoremen, other experts that we hired. 

We assume that those experts know their business. Actually, 
we sailed the ship and the cargo was perfectly all right. There 
was no settlement, no noises heard, nothing reported in the lops’ 

r • 

And when the ship got to Qayonne the ship was great. ' There 
were no complaints of any kind. 

Now, the safety man goes on board the ship the day 
before and he goes into the hoid and says he saw these 

i 

things shored up. But the next day, when Mr^De Mauro went' 

up there, he didn't see that. Nor did the three or four 
/ 

other men who were there. "• 

What happened to the shoring which the safety man 
said was there the night before? It's not there any more, if 
you believe the testimony of De Mauro and the other longshore¬ 
men who said that when they were working there, there was 
no shoring. 

So Mr. Shields says, somebody took that away and 
it wasn't us, because we have only one man on board there 
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and he is in charge of the ship, the skeleton crew. The 
only ones and by the way, you remember what I told you what 

evidence is, the testimony, that the testimony is not onxy 
v.hat the man says, but also any natural inferences that flow 
from that testimony. He draws the inference that somebody 
in the longshore gang took that off there, so that when these 
fellows started to work those three cases there and then they 
did what amounts to really a stipid thing, because,if you have 
got the pipes here and three cases here and the cargo trans¬ 
verse to the shp up against that, and in effect holding it — 
there is dispute >n this testimony. I am not saying that is 
what happened. I am only saying that is the way Mr. Shields 
argues for his contention. 

If you are going to do that, as Capt. Wheeler says, 
if you are going to do that and you are going to remove the 
cargo stack in that way, you should start from the other end, 
not the end tat is holding up the cases. And if you do star; 
at the end that is holding up the cases, when you take the 
first three or four o-f, you should then take the ones off 
that are on the top so they can't hurt anybody. 

The ship is in effect saying, look, this is an 
obvious thing that arybody who has eyes could see. The 
stevedores were down, there, they should have done it; they 
should have taken steps, and although the ship has a 
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non-delegable c?uty to Mr. DeMauro, we have certain rights 
that we pay for, nainely that they do this work in a workman 
like fashion and in a safe way with reasonable safety to 
persons and property. 

On the other hand, Mr. Testa's people say, look, 
this is crazy. These crates couldn't have been that way. Kv-.j. 
tneir own witness says that with the seas tnere were and with 
these crates in this fashion they couldn't be in the position 
that they were; they would have shifted around. We only 
did what we were supposed to do and we did it in a workman¬ 
like fashion. If there is anything wrong with the cargo, the 
ship should have told us about it. They should have said, lock. 

I 

this is stacked in such a vay that if you take the packages 

away, it's going to take the lateral support away. We j 

weren t told anything by anybody. We assume that evervthir.o 

- 

is seaworthy and shipshape and it wasn't, because the thing 
did fall down. 

i 

B ut we feel that actually what happened here was 
that there was shoring. The safety nan said there was shoring] 
the night before, and we think the shoring is there because it) 
you look at these pictures you will see shoring all over the 
place. We don't think the — tb n longshoremen either don't 
know or something happened which gives then a faulty memory 
about the shoring, but the shoring was there. 
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The trouble is that it wasn't sufficient or wasn't 
proper or done right. So it isn’t our fault at all, it's some¬ 
thing which the ship was responsible for. 

They are concerned with notice, either actual notice 
or constructive, that is, they either had knowledge or should 
have known that this condition existed and they should have 
called it to our attention to cure it. 

i 

There is more to these contentions than what I said 
but they really went over them. I am not limiting it to the 
discussion that I am having with you. I am showing that you 
should, have discussions among yourselves to arrive at whose 
fault it is, who is to recover in this case. 

In doing this you must consider all the evidence 
in the case, and after you do, you will ralize that in this 
aspect of the case where the ship is the third party plaintif 

t 

against the third party defendant, the ship has the burden of 
proof. They must prove by the fair preponderance of the 
evidence, really three things before you can come in with a 
verdict for the ship. 

The first is, the stev edore failed to ascertain the 
instability of the crates in question and failed to warn his 
own employees and the other longshoreman, including De Mauro, 
of the dangerous condition, and by failing tc remove the cargo 
from the other end of the transverse palletized cargo, by 


i 

i 

l 

f 

4 


I 


I 
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permitting the longshoremen to work in a hazardous place. 

That is what the ship must show first. 

Secondly, they must show that the breach of tie 
contract by the stevedoring company was the proximate cause oi 
the injuries sustained by the plaintiff, in other words, was 
it iaasonably forseeable by them that if such a condition 
existed and the boxes fell, would they likely fall down on 
-Mr. be Mauro,and there is no question that it fell or. him. 

The third thing is, did the ship perform its own 
obligations fully to the stevedore, and that is, did it 
furnish a place that was reasonably safe, and soforth, and tha 
they gave them all the notice they were supposed to give him 
if they knew of a dangerous condition or should have known 
of a dangerous condition, did they perform those obligations 
they had to the stevedore. 

If you find that the ship did not breach any of its 
obligations to the stevedore, then, of course, and you find 
aU.the other elements that I have disucssed, then, of course, 
you will find that the ship should recover. 

On the other hand, if you feel that they failed to 
do this and that their contentions as far as the conduct of 
ths ship is concerned, you agree with those, the®, of course, 
you would find for the defendant. 

Sympathy and bias play no part 'n this case. We 
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are all equal under the law; corporations, persons, individ¬ 
uals, partnerships, are all the same as anybody else. We 
are all legal persons. So the mere fact that there are 
corporations involved here and longshoremen in and of itself 
shouE not prejudice or bias you one way or the other, either 
sympathetically or otherwise. 

You are to decide the case upon the evidence as you 
heard it in the courtroom and the law as given to you by the 


Court. 


Your verdict must be unanimous. All of you must 


agree before you can report, Mr. Foreman. 

The verdicts in this case will be this: 

In the first case, it will be for the plaintiff, 
because that has already been decided, in a certain amount 
which you will report. In the second case, you will either 
find for the ship or for the defendant. 

I have one more discussion, with the lav/yers. You 
realize that if you find for the ship, then although the ship 
is primarily non celegably responsible, you then made a cliim 
over and be indemnified by the defendant. So if you find for 
the ship the defendant will have to pay the money. If you 
find for the defendant, then the ship will have to pay the 


money. 


I have one last discussion with the lav/yers before 
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we turn the case over to you. If you will excuse me for a min- 
ute, we will do that now. 

In some of my remarks when I was referring to the 
defendant, of course, I meant the third party defendant. In 

the latter part we are talking about the third party defendant 
ITO, the stevedores. 

(At the side bar.) 

MR. LASOFF: Your Honor, I have no exceptions. 

However, I would like your Honor to charge that the burden 
of proof on mitigation of damages is on the defendants. 

THE COURT: I will. i thought I did. 

MR. LASOFF: I would also like your Honor to 
charge, since you mentioned exercise — • 

TSE C0UR,r: The burden of proof on damages is on 
the plaintiff, 

MR. LASOFF: Not on mitigation, your Honor. 

THE COURT: Yes. 

MR. LASOFF: Also, your Honor charged that three 
doctors said that exercise would have helped the man. There 
is no testimony that any doctor proscribed exercise. Dr. 

Seaman specifically prescribed that he didn't because it was 
too late; Dr. Andriola said nothing;the the plaintiff 
testifiedthat Dr. LaPelusa did nothing but see him. 

THE COURT: I will tell them as far as the doctas 
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are concerned, it's their recollection that counts. It is 


3 

my recollection that any doctor who was asked said that if 


4 

it was done in time it vould have been remedied. 


5 

MR. LASOFF: But the plaintiff couldn't treat 


6 

himself, and all I am asking is that he wasn't advised this. 


7 

One other thing; your Honor went into a discussion 


8 

that while your are under anesthesia, you don't feel any pain. 


9 

But, of course, when you come out of it, you have a lot of 


10 

pain. * . 

• 

11 

THE COURT: I don't know. I didn't have that. I 

t 

12 

had tvjo operations recently. 


13 

Any exceptions? 


14 

MR. SHIELDS: Yes. I request that your Honor 


15 

charge my submitted request number 28 that your HOnor said 


16 

he would charge in substance. 


17 

THE COURT: I even forgot to mention the safety 

, 

18 

rules. All rig It. That is a request to charge. 

,• 

; 

19 

Have you got any exceptions? 


20 

MR. SHIELDS: One further request for clarity. I 


21 

don't believe it came out clearly that the stevedore becomes 


22 

constructively knowledgable of a defective or dangerous 


23 

condition through the knowledge of the employees. 


24 

THE COURT: If you take an exception to that, that 


25 

is in the nature of a request, more or less. I will deny it 

■ 
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it with an exception to the defendant/third party plaintiff. 

MR. SHIELDS: I think you gave just about all of it. 

THE COURT: At this time I'd like to just get 
exceptions. If there are any requests, I will hear you on the 
requests. 

MR. SHIELDS: I have no exceptions. 

THE COURT: Do you have any? 

MR. TESTA: Yes, y ,ur Honor. I have some very 
definite exceptions. 

Your Honor charged the jury that the ship had the 
burden of proof on various enumerated things and that they 
must not only sustain that burden of proof, but they must 
sustain the burden of proof of proximate cause. And then you 
said that if they find that the ship did not sustain its 
burden of proof, that they would find for the defendant. 

The ship is the defendant, your Honor. 

THE COURT: I meant the third party. I just said 
that. I corrected that by telling them. 

MR. TESTA: I ask your Honor to correct it by 
referring to my client as the stevedore so they are not 
confesed with these terms as to who is the defendant. 

THE COURT: 1 already told them^.ITO. 

MR. TESTA: I specifically ask your Honor to go back 
and explain tothem that if they find that the ship did not 
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sustain its burden of proof, that they must find for the stsve-f 

doi . 


THE COURT: All right. 

MR. TESTA: Then you said they must find for the 
ship or the defendant, at one point. That is the same 


person. 

THE COURT: I kept saying the defendant. It's 1TO. 
MR. TESTA: What I am saying is that the verdict mus| 

l 

be either for the ship or the stevedore. 

THE COURT: I understand. I realize I did that, 
and I turned around as I came away and tried to correct. 

MR. TESTA: I don't think that is sufficient. I as. 1 ; 
you, ple*se, to do that. 

THE COURT: I will do that. 

Anything else? 

MR. SHIELDS: Here again, I think your Honor 
omitted the substance of 21. 


' THE COURT: A lot of these requests are all differen 

phases. You have maybe 8 requests that are all a little 
different than the other. .1 . can't keep granting them all be 
cause they all pretty much cover the same ground. 

MR. SHIELDS: I don't think the substance of 21 


was covered. 


THE COURT: I think I covered that in substance. 
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so I deny that. 


3 

MR. SHIELD 

S: I have an exception on that. 

• 

4 

MR. TESTA: 

If your Honor please, you indicated you 

i 

5 

were going to grant 

my additional requests to charge 5,6 — 


6 

THE COURT: 

I said in substance and I feel in substa 

\cs 

7 

I have dont that. 


• 

8 

MR. TESTA: 

8 and 9. I don't think you mentioned 

1 

9 

it at all. 


» 

1* 

10 

THE COURT: 

All right. You have an exception. 

\ 

11 

MR. TESTA: 

I would ask also in connection with 

• 

12 

j this special verdict 

, I would ask your Honor to submit cuesti'_ 

rs 

13 

S and 9 to the jury. 

# 

which I exhibit to the Court, and I'd 

' 

14 

july like to read them into the record so they are on the 


15 

record. 



18 

THE COURT: 

No, I think they are contradictory. 

t 

17 

MR. TESTA: 

May I put them on the record? 

> 

18 

THE COURT: 

Put them on the record, but I think 

> i 

19 

they are contradictory. I think with the simple issues 

t 

20 

that is sufficient. 



21 

Mark it as 

an exhibit and — 


22 

MR- TESTA: 

I would like to read it -- 


23 

THE COURT: 

No, I don't want it read. Mark it as 


24 

l 

an exhibit and it will be in the record. 


25 

Court Exhibit 2 is a request by the stevadoreto 
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submit what has been labled on this 8 and 9, and the Court 
declines to do so. 

MR. TESTA: I just want the record to show that I as 
hat the Court submit these two requests which are marked 
Court Exhibit 2. 

(Court's exhibit 2 marked.) j 

THE COURT: How many times are you going to do it? 
You have done it three times on the record now. 

MR. LASOFF: One other thing, our Honor. I lov ed 
your diagram,but I also summed up to the jury on pernana.icy 


of injury 


THE COURT: Permanancy of injury is merged — 

t 

MR. LASOFF: If your Honor would say that , because 


15 I did sum up on it. 

THE COURT: All right. 

n (End of side bar conference.) 

18 THE COURT: The lawyers have again assisted the 

19 Court, for which I am thankful; I appreciate it. 

I 

20 There are a fev; more things that I 'would call to 

21 your attention. I will take them in the order in 'which we 

22 discussed them, actually. 

23 On the question of who has the burden of proof in th 

24 first cause of action where the longshoreman is suing the 

25 ship, the burden of proof as far as the extent of damages is 
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ship owner against the International Terminal Operating 
Company, that is, the stevedore. 

While I am thinking of that, a number of times I . 
said the defendant, toward the end of my remarks to you. I 
was intending to say ITO, namely, the stevedore, because in 
the second case the stevedore is the third party defendant. 
So that any remarks I made about the defendant at that point 
were addressed to the stevedore as far as the stevedore was 
concerned. 


i 

» 

I 


! 

i 

I 


I am not going to read various sections of the lav; > 

| 

because they were read to you by the lawyers. I see no 
reason to burden you with hearing those again. I had a 
jury once that was out for about 4 hours and they never 
reported. I finally asked the i'arshal to go in and find out 
what was stirring, what happened. And so the Foreman came 
out and said to me, "We have nothing. Judge." 

I said, "What do you mean?" 

He said, "All along yc have been telling us 'don't 

I 

discuss the case among yourselves '—" so please, don't 

r 

get into that situation. This is the point in time when 
you do discuss the case, exchange opinions, give opinions, 
do the best you can in deciding the case. 

I would suggest to you, however, you don't do that 
at the giving up of anything that you in uour conscience feel 
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is right, in other words, lot this verdict be one that you 
feel willnot stultify your oath as a juror, namely one which 
will be fair to all sides in this case; fair to every one. 

Take as much time as you need. I might say to, so 
you know what my present state of mind is: about 8 or 10 
minutes to 5:00 I will come back here again unless I have 
to cone back earlier and at that tine if you havenlt arrived 
at a verdict we are going to recess u-.til sometime tomorrow 

and you Will go home and then come back again and continue 
deliberations. 

| 

I don't want anybody to hurry about this. I want j 
you to give it the full tnought and consideration you feel 
it deserves. If you can cone up with a verdict before 5:00, 
great. If you can't we will simply recess until tomorrow; 
you will go home and come back again tomorrow. 

Mrs. Mitchell and Mrs. O'Connor, you re excused 
with the thanks of the Court. I appreciate your having 
served. Thank you very much. 

THE CLERK: Would you please return to Room 109— 

MR. TESTA: Your Honor, may we approach the side 
bar before the jurors are discharged? 

THE COURT: Yes . 

(At the side bar.) 

MR. TESTA: If your Honor please, although I asked 
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you to clarify that situation, I think you only further 
nfused he .jury, because again you used the terns 
defendant and you did not use the word stevedore. l„ the 
reading of the regulations you referred tony client by „a„ e 
But in discussing the charge where you charged then if thay 

£l " d th “ thC Ship did not sustain its burden of proof, 

they oust find for the stevedore, for ITO, I ask your Honor - 

the COURT: Read that to ttm Tell n „ 

am. lell me what you 

want me to charge. 

MR - TESTA: 1 ask specifically to charge 

the jury that if they find that the ship did not sustain its ! 
burden of proof, that they will fi„ d . verdict for the j 

Stevedore, International Terninal Operating Co. 
the COURT: Inc.? 

* 

MR. TESTA: Inc. 

I 

THE COURT: Read that to the jury. Mr. Reporter. 

. •«. s„ IELDS! Your Honot ; that wiu give u sone * 

emphasis. You have already charged that to then. 

THE COURT: I don’t see anything to that. 

MR. LASOFF:: Will your Honor advise the jury if 
they want anything, they can get it? 

THE COURT: Yes. 

(End of side bar conference.) 
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THE COURT: The Stevedore has made a request to r.e 
and rather than paraphrase it, I told him to put ic in the 

I 

record and the Reporter will read it to you. Because I 

i 

i 

confused the defendant with ITO and the stevedore with 
somebody else, and he is apparently annoyed, or thinks that 

i 

tms is something that you don't understand. I wantyou to 
listen to his own words so that you will fully understand 
what he is talking about. j 

(Record read.) 

THE COURT: One other request was made and that is 

I 

that if you want the exhibits, singly askthe .Marshall who will 
have you in custody and he wi]1 deliver them to you. 

I assume there is no objection to that. 

MR. SHIELDS: Ho, your Honor. 

THE FOREMAN: Must the verdict be unaninous? 

i 

THE COURT: Yes, it must be unaninous. All of 
you must agree. 

The two alternates are excused. Thank you for 

serving. 

(The two alternates were discharged and left the 
courtroom.) 

(At 4:10 PM a Marshall was duly sworn.) 

(At 4:10 PM the jury retired to deliberate.) 
(Continued on next page.) 
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(5:00 PM. The jury entered the courtroom.) 

TIIE COURT: You will renemb er I told you we are 
going to adjourn at this time. I assume you have no verdict 
to report and, therefore, I ask you . , during the course of 

this evening, don't discuss the case with anyone else, nor 
form or 'impress any opinion in this matter untilyou come 
back tomorrow and you can resume deliberations tomorrow 
at 10:00. 

(Adjourned to March 1, 1974.) 
oOo 
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. 624A. ENDORSEMENT 72 C1V.636(JMC) 

The within motion by third-party j-^of judgment non obstante 

■erafin, CC Inc. to, in < tderseJtin, aside «= verdic, 

id^dire^ting^a , ^new V trial of' this action. Fed.R.Civ.P.59. is dented. 

A motion for m ££*<£«“ erndi- 

S^i a o« e :Un:::erand P Se wei,HJ o Of a t ;; e t evidence a to‘ b e 

tances, be proper consi era view the ev idence in the light most 

Dnsidered by the court. The ‘ motion is directed, and such party 

avorable to the party aga im gitimat e evidentiary inferences which may 

ast be given the benefit of a 9 n.o.v. must be denied if the 

e drawn in its favor. A motion for 39 to differ as to the con¬ 
fidence, as so viewed, would cause r _ rhe court has reviewed 

lurions of fact to be drawn. On 

he tot ality og_ the evidence^ __ a question. of -lacU. p rope r!y with in 

! f** 8en co^3^^S^en T d«wr f roi" thfe^dence. 

.8 denied. % 

' The third-party defendant’s 

x set aside and a new trial order , unless it is clearly demon- 

interfere with the verdict a “J** d 3 y erroneous result. The verdict 

atrated that the jury has re t if it were sitting as the 

should not be set aside merely because different conclusion. The reasons 
trier of the facts, would ^ e / ea f J f^^rt that the verdict 
advanced by the movant herein do not c ous as would war rant its beings 

arrived at by the ju ' y “ Verdict reached is not against the weight 

set aside. The cour that the damages assessed are not 

The within motion is denied in all respects. 

So ordered. 

S»T» fl - 

Apr «- vj?* , y 


U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 07 NEW YORK , 


'. t* F “- ED 

: , 4 (.., JUL 361 B 74 j] 




'{J' 


PATRICK DEMAURO, 


-agalnat- 

CENTRAL GULP STEAMSHIP CORPORATION, 


Jc : 


Defondant And . . 

Third-Party Plaintiff, 


-against- 


INTERNATIORAL TERMINAL OPERATING CO., INC., * 


1 ’ ' . v, 

Third-Party Defendant, 


: ^/ 6/i 

,, J? Civil «3< 

V.. (JHC) 

* i i 


ot , , * 


.'V 


MEMORANDUM AND ORDER 


CAN1IELLA, D.J. 1 


This longahoronan 'a personal injury action was tried 

, « »;• I 

in chiofbeford this Court and a jury from February 22 to & 

March 1 of thia year. The jury returned a verdict in plain- f • n ' 

, , / /< 

tiff ’b favor against the defendant-shipowner in the ouzo of / } 

• ' • . 5 - - 

$200,000 and in favor of the chipc./ncr, as third-party plain- 

i '1* * • „ , t 

tiff, against the third-party dafeadant-ntovadoring' in /• 

a liko son on its third-party cloin fo r; indcanificatica or / < 

liability over. On March 6, 1974 a jadgncntn/ao cntor'4 

. * * * • «• . 

the Clerk of this Court roflocting the foregoing but calling po . 

• ’ v 

mention of the third-party plaintiff-shipowner’a claln against 

v ii 

•• ‘\Y ;■ 

■ v\ ‘ 








d. ' 

r y- 

fr. 
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, t ta third-party dafendant Cor cootn, councol face and 

dicburccncata in cp-'-ncctlca with tha.defense of tho 

< " t *’ I-'-'**! CM-'...-, 

plaintiff*a action,, ouch iacua having been cpesifically 

• — * •*.**. itc 2 / -v, >*«.., 

rcoorvcd'to tho Cotxt for Cztorainaticn. 

• r cx*u i.-nit tr-u ci<•,!*» . • - ,. w 

- ^ ^Thereafter, tlio third-party plaintiff end tha 

" 7 ’ ‘ ' * ‘ * t< o^voontnu 5 ::*, *w.. T.'. •: 

• 'thiid-porty defendant, being cncblo to caicaaly adjust ’ 

• '■•«>*ste fiu ;•■ - ,. c ., * 

Qucstioo.p* counnol fees and dicboroc . »c n >»3> p^uiti«*-.c>l 

Court to hear and dotornino tho cnount thereof. ta’-' 

n ' ; tu.-j »n-f..*v 

'’Evidentiary bearing cn tho natter uao conducted on Ju.j 17 

' u " U**s\ ’» «.’. <'»-* ♦ tv...,' _ 

ijt and‘10 and July 11, 1774. Tho Court having cc./ ccaeiuered 

••* A £fV .V* I;..,.. 1 

v'tho evidence presented thereat in light of the''applicable 

- i »*•* a. V* * a • . 

J legal ctonCarde, hereby fiuaa tho reasonable exeunt o- 

»” * X'. T. » c . 

<• attorney 'o fcce incurred by tho chipcvrcr in coienca cl 

* ** *i .j • •* r ; i 

^''the prizaarph action at $10,031.60 and tho nlle-eblu da— 

i* r. j i . . , 

?fi ’b«racacnt 9 at $2,403.00, caking tha total anauat of coansol 

' ■’ 'Mii**;/.. , . V 

surfed*'end.dichuracmenta rocovoroblo by tho third-party 

‘ ' <’>■ > * ,*l y . 

plaintiff frci tho third-party defendant $12,437.40. 

•'. C i. '• * f. , ■ . . , 

r . . .* 

— i ■ r , >w <iv ^ ^ / 

liVvi/.* It ip well nettled that fair end rcanontbltT counnol 
foco, aa wall no ’dii-buracaentn incurred by the uhip- 
a ciraer upon ito dofenue of tha primary ciumi'ara t m.; er 

elements of inde-aiificatich.running fren tha ctevc-oring 
dt«vf« cenpony to tha chipc^/ner. DiCicla v. United Cfcat-s 
Linen Co.; S04 P.2d 421, 42G-6T/ <2 Cir. 1702). f a 
*i. vjcIoo, a. C. Inraol Cc^rodity Co. v. JLuricar.-l.aat ^ -.1 
Elno, Zno., S77 V;2cl 170 (3 Cir.), c rt cO, ZJ3 V. 
x*< ,n- »*. £73 (1PG0 )) I’oli:t v. Victory Cerrieu, lue., J 

1386 (O.P.Il. 1972)? Canehaa v. Lubcck Lir.io A.C., 310 
**» *- «• P.Supp. 021 (O.D.U.Y. 1970). *. 

• i-' - -*". i: ,js . • * 

- 1 *+: **■?. ':h'i .. _ 


to Pj 





billing practices of their law rirn luiguaw ' - 

Houston). On such evidonco, counool for tho ohipotmer 
asserts that a reasonable counsel Ccs attributable to tho 
entire cane is $2$, 079 and that the portion thereof which 
is allocable to tho defence of tho primary action; hence 
recoverable from the stevedoring company, is $10,003.25 or 
75 % 0 f the total fee. Additionally, dieburnenonts in the 
sum of $2,405.80 are claimed by tho shipowner and such 
amount has not boon disputed by the stevedore herein. 

In furthor support of its claim, the shipowner 
prosented the expert testimony of Daniel Euttonbrauck, Csq., 
a senior partner in the poroonal Injury litigation depart¬ 
ment of Mendos & Mount. Mr. HuttcnWuck testified that irf 
his opinion tho fee claimed by tho shipowner was fair, *- 
rAnaonable and necessary within tho content of this caco . 






o 



third-parts olaln woo fully justified by tho facta of tho 

iaoi. "• the PeuMer* lav- -vi . 


In oipoaition to tho entry of 


or JU Echuarta* the sonlci ilirtn« of'W £& 

tim representing tho stovodoring ii=pi£y.'' ite.'sihikrtS'' 

tirUfiok that io hlo'opinion on^r^s'^ S^iaably 

rooultln. Area W nhipa/nir &M?' •“' 

litiUlon would ho OlS.hl^ ao/^’ruci f.iUo^^ ' 

apportioned to reflect an aUoeatlcn’of 2S» to'tho defense 

if the prinory eleta 

thira-perw oiiin, thereby aU^ng 

herein of appropriately »4, TSO for eounsel’fjos. ' c “‘ 

***«•-» v&;>t: iv r - < f , ,* „ i . - ,• 

-ata, \h^ e . COUrt ls, .? f couroo ' r b O“h<» ti follow aalthar 
tto opinions eapressod by thi •ori^rto* nor the amount'of 

tto fco cloisjd by tho shipowner. Rather, it* oasfc''ddter- 
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givon to] tho length of tino opont, tho problems involved, 

• -• • -lfc‘ *1 l>* i t\>‘ 3/; 

tho standing of oounool at tho bar, and tho rocult." 

'■ ! ' *' ‘ lf?> *''*-<* fcy 

Applying these standards to this relatively 

’ ‘ v * • ‘i-.’tA;', i- 

run “ 9 ^“t]io-nill longshoreman's personal injury action, and 
analysing tho ovldonco preaentod on tho question of counsol 

fees in light of tho factors stated above, tho Court finds 

* ' *“ * 1 ' •' •*’ ch -.z v.tt, 

that the foo^ claimed by the shipowner for its represents*' 

v ' * *<■ ■ —•«.■*< 1.-* v . 

tion ip the entire lawsuit, including tho claim over, 

'* ■ ¥5 ‘‘‘- ** ! V* '-O'Vttolc . 

namely, $25,079, is both fa.'jr and reasonable. HovtVor, tho 

CpUirt does not agree that the apportionment of 75% of this 

‘ 1 ■vi*. ...^rpcratiwn, .«*» 

fe_o to pho defense of the primary claim reflects a proper 

* • * 1 j • .-i.rov . •Jii.'ivJanc, 

allocation of pho time and effort expended by counsol on 

“ auv oi 

the two separate claims for which the representation vai 

ar..t 

rendored. Rather tho Court concludes, upon all of tho 

. . * < i. tul 1 v; 

relevant evidonca, as well as the routine nature of this 

' ■ .Jlii . 

9 ®°®, Wt tho Proper allocation of the fee botveen tho 

* ’ • . •* * i { , .*• 

jihipownor's defense of the primary claim and its prosecu¬ 
tion of the third-party claim is 40% to tho forcer and 
$01 tabard the lettor. Thus, upon consideration of all of 


Id. at 1004. Soe i also , Paolillo v. American Eunorfc 
?^? ndfe02n Llno °' Inc., 305 I*.Cunp, 250 (O.D.utlT.i 
1?G9)» McGee v. M. S. Meijyuuan IlLru, <239 i’.Cu^p.T 
(B.D.La. 1965) > In re Ocoiofcy, 50 P.2d 925,- 927 (C.] 
1931)j Code of Professional Responsibility cf the 
American Dar Association S DR 2-106> cf. City of D-‘ 
v. Orinaoll Corp., *95 P.2d 440, 468 et cnn. (2 Cir 


oit 

1975) 


1 
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tha factors involved, tho Court.dctaplnos .that tho 
•nd raasonablo scounfc of couna. 3 l.foe 9 Incurred by tl 
shipowner in dafonao of tho prinary notion and, tie: 

recoverable fren the thirdrparty dffendent.heroin, 1 
$10,031.60. 

M. £ 1 * " P ‘- 

Therefore, conoidoring tho naturo of thlo c 
tho results of the trial and tho evidenco presented 
the evidentiary hearing, as well as the appliedJ q .1 
•tandarda, tho Court conclude, that 
party plaintiff. Central Gulf 


Eoe, cases oitod at noto 1 
Inc. v, Cveot Music, S.A., 
Aetna Ca3. c Gur. Co. v. G 
(2 Cir. 1969). 
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Lot tho Clerk of tho Court amend the' judgment 
heretofore entered heroin on March 6, 1074, so; no to ' 

> i 

include tho forogoing award in favor of tho third-party 

Ur •• ■ 

plaintiff against tho third-party defendant. 


60 ORDERED 


United States District Judge 


Datedt New York, N. Y 
July 24, 1974. 


•«rr/■?. 


,x ~'t mtiug i.n 
. * 


& 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Patrick dem* ro, 


-against- 


Plaintiff, 


CENTRAL GULF SS CORP., 


Defendant and 

Third-Party 

Plaintiff, 


-against- 


US,^c. 

f I L t 

y '2 2 - ” 74 - 

spy 

72 Civil 636 (JMC) 
AMENDED JUDGMENT 

/ 74'M 


INTERNATIONAL TERMINAL OPERATING CO., : 

Third-Party i 

__ _ Defendant. ( 

the Issues in the'ibovVentitled action having 
been brought on regularly for trial before the Honorable 
John 14. Cannella, United States District Judge, and a jury 
on February 22, 25, 26, 27, 28 and March 1, 1974, and the 
jury having returned a verdict in the amount of $200,-000 in 
favor of the plaintiff against the defendant and third-party 
plaintiff, and over against the third-party defendant, and 
Judgment, 174,238, having been entered on March 6, 1974 on 
the jury verdict in the amount of $200,000 in favor of the 
plaintiff against the defendant and third-party plaintiff and 
over against the third-party defendant, and the issues of 
indemnity for counsel fee. and disbursements in favor of the 
defendant and third-party plaintiff against the third-party 
defendant having, by stipulation of all parties been 
reserved to the Court for determination, and been brought on 
for trial before the Honorable John M. Cannella, United 
States District Judge, on June 17, 18 and July 11, 1974, 
and the Court having renderod a decision in favor of the 
defendant and third-party plaintiff and against the 


/ 
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third-party defendant for the »um of $12,437.40, it is, 

ORDERED, ADJUDGED AMD DECREED, that the defendant 
and third-party plaintiff, CENTRAL GULP SS CORP., have 
Judgment against the third-party defendant, INTERNATIONAL 
TERMINAL OPERATING CO., INC., in the amount of $1^,437.40, 
with costs. 

Dated: New York, New York 
August 21, 1974 

ll 
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UNITED STATES DISTRICT COURT ^34A 
SOUTHERN DISTRICT OF NEW YORK 


PATRICK DE MAURO, 


.X 


Plaintiff, 


-against- 
Cc-NTRAL GULF SS CORP., 


Defendant and Third- 
Party Plaintiff, 

-against- 


72 Civ. 631W; 


notice 

OF 

APPEAL 


international terminal OPERATING CO.INC., : 

Third-Party Defendant. J 

"s' f Y s' 7 -3 

PLEASE TAKE NOTICE that Che third-parcy defendant, 
INTERNATIONAL TERMINAL OPERATING CO. INC., hereby appeals to 
the United States Court of Appeals for The Second Circuit 
from the interlocutory judgment, dated March 6, 1974, a nd 
filed that day with the Clerk of the United States District 
Court for the Southern District of New York which granted 
judgment in favor of the plaintiff, PATRICK DE MAURO, in the 
amount of $200,000 against the defendant and third-party 
plaintiff, CENTRAL GULF SS CORP., and thereafter granted 
judgment in that amount in favor of the defendant and third- 
party plaintiff against the third-party defendant and the 
third-party derendant appeals further from the final and 
amended judgment of August 22, 1974 which adjudged that the 
defendant and third-party plaintiff have judgment against ‘ 
the third-party defendant in the amount of $12,437.40 repre- 
senting counsel fees and disbursements to whi 











i / 
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Court determined the defendant and third-party plaintiff was 


entitled. 


PLEASE TAKE FURTHER NOTICE that the third-party 


defendant appeals from the interlocutory judgment of 
March 6, 1974 and each and every part thereof and from the 
final and amended judgment of August 22, 1974 and from each 
and every part thereof. 7 


Dated: New York, N.Y. 

September 9 , 1974 


Member/of the Firm 
i of 

ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for third-party defendar 
801 Second Avenue 
New York, New York 10017 


ZIMMERMAN & ZIMMERMAN, ESQS. 
Attorneys for Plaintiff 
160 Broadway 
New York, Few York 

BIGHAM,ENGLAR,JONES & HOUSTON, ESQS. 
Attorneys for Defendant and 
third-party plaintiff 
99 John Street 
New York, New York 10038 


/ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PATRICK DEMAURO, 


-again*t- 

CENTRAL GULF SS CORP., 


Plaintiff, 


Defendant and 
Third-Party ’ 
Plaintiff, 


-against- 


INTERNATIONAL TERMINAL OPERATING CO., 

Third-Party 

Defendant. 


■b 

Us’ 6Jr ~j* 

w - 3:0, f />< 
r Sbepfrif |i 


72 Civil 636 (JMC) 

NOTICE OF 
PROTECTIVE CROSS 
APPEAL 


SIRS: 


PLEASE TAKE NOTICE, that the defendant and Third- 
Party Plaintiff, CENTRAL GULF SS CORP., hereby appeals to 
the United States Court of Appeals for the Second Circuit 
from that part of the judgment, dated March 6, 1974, and 
amended on August 22, 1974, and filed that day vith the 
Cleric of the United States District Court for the Southern 
District of New York, which granted judgment in favor of the 
plaintiff, PATRICK DEMAURO, in the amount of $200,000.00 
against the defendant and Third-Party Plaintiff, CENTRAL 
GULF SS CORP., and further appeals as to the adequacy of 
that part of the amended judgment, dated August 22, 1974, 
and filed that day with the Clerk of the United States 
District Court for the Southern District of New York, 
which granted judgment in favor of the defendant and Third- 


; Is 


Party Plaintiff, CENTRAL GULF SS CORP., in the amount of 
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$12,437.40 for counsel fees and disbursements against 
the Third-Party defendant. 


Dated: hew York, New York 
September 24, 1974, 


JOHN B. SHIELDS 

Member of 1 the Firm “ 

BIGHAM LNGLAK JONES ft HOUSTON 
Attorneys for Defendant and 
Third-Party Plaintiff, 

Office ft P. 0. Address 

99 John Street 

New York, New York 10038 


ZIMMERMAN ft ZIMMERMAN, ESQS. 
Attorneys for Plaintiff 
160 Broadway 
New York, New York 

ALEXANDER, ASii, SCHWARTZ ft COHEN 

Attorneys for Third-Party 

Defendant 

801 Second Avenue 

New York, New York 10017 


t 





Service oL_3^copieB of this within 

^ / ^ >/ yLi'j aomi' 

— ^ day oC 2 a£j^/ \h'/jf 


*nz**f/- idi/'V/ Arsn^f- ‘typtiUi 


ftrtz k ten ~t>f fr/iPfs/r ^ 7///to '?.]}'/ y 

Tl 4swrr- , l7,?t t 66 ' 
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